IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8600
Summary Cal endar

JO BETH NEWVAN,
Pl ai ntiff-Appellant,
vVer sus
DEPARTMENT OF HEALTH & HUVAN
SERVI CES, and LOU S W SULLI VAN
M D., SECRETARY,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Western District of Texas
A 91 Cv 538

( May 12, 1993)
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM *

Jo Beth Newman filed applications for disability insurance
benefits under Title Il of the Social Security Act ("the Act"), 42
US C 88 416(i) and 423, and for supplenental security incone
benefits based on disability under Title XVI of the Act, 42 U S. C

§ 1381a. Newnman al |l eged disability because of extrene fatigability

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



and nuscle weakness as a result of post-polio syndrone. The
Secretary of Health and Human Services ("the Secretary") deni ed her
clainms, and Newran requested and received a hearing before an
admnistrative | aw judge (ALJ). The ALJ found that Newran was not
di sabl ed within the neaning of the Act. The Appeal s Council denied
Newman' s request for reviewof the ALJ's decision, and the deci sion
therefore becane the final decision of the Secretary. Newnman
sought judicial reviewindistrict court pursuant to section 205(9)
of the Act, 42 U S.C. 8 405(g). The district court affirmed the
deci sion of the Secretary, and Newran appealed. W find that the
decision of the ALJ is supported by substantial evidence and we
therefore affirmthe district court.
I

In 1953, Newran was diagnosed with acute spinal and bul bar
polionyelitis. Newman was unable to walk with any degree of
strength for approxi mately one year; however, she nade a remnarkabl e
recovery and was twice married and reared two children. Newran now
clains she suffers frompost-polio syndrone and that this condition
causes extrene exhaustion and pain, leadingtoinability to perform
daily living, social, and work activities, as well as stiffness and
| ack of strength in her feet, |egs, shoulders, neck, and arns.

Newman' s past rel evant work experience is as a bookkeeper and
a bank teller. She was born on Cctober 27, 1934, and was 55 years
old at the tine of her hearing before the ALJ. Newran is divorced,

has two grown children, and lives with her nother. She has a high



school education and is experienced in sem-skilled work wth
transferabl e skills.

Newman filed an application for social security disability
i nsurance benefits on May 30, 1989, alleging that she had been
unabl e t o engage i n substantial gainful activity since Decenber 31,
1987 due to post-polio syndrone. Her claimwas initially denied
and she filed a tinely request for a hearing before an ALJ. The
ALJ i ssued a decision on May 24, 1990, that Newran was not di sabl ed
within the neaning of the Act. On May 8, 1991, the Appeal s Counci
declined to grant Newran's request for review of this decision
After she tinmely exhausted her admnistrative renedies, Newran
sought judicial review of the Secretary's final decision. On
August 21, 1992, the nmgistrate judge recomended that the
Secretary's decision be affirned. By order dated Septenber 30
1992, the district court adopted the recommendation of the
magi strate judge and affirnmed the decision of the Secretary.
Newman appeal s.

I

Al t hough Newman st ates ei ght i ssues on appeal , her argunent in
essence is that the ALJ's determ nation that she was not disabl ed
because she could perform sedentary-level work in the nationa
econony is not supported by substantial evidence. On the other
hand, the Secretary argues that substantial evidence and rel evant

| egal standards support the ALJ's decision that Newman was not



di sabl ed because she could perform sedentary-level work in the
nati onal econony.
11
A
Qur review of the ALJ's denial of disability benefits is
limted to a determ nati on of whether (1) the decisionis supported
by substantial evidence in the record and (2) the denial conported

wth relevant | egal standards. Villa v. Sullivan, 895 F.2d 1019,

1021 (5th Cr. 1990). If the ALJ's findings are supported by
substanti al evidence, they are concl usive and nust be affirmed. 42

U S. C 8§ 405(g); Richardson v. Perales, 402 U S. 389, 390, 91 S. C.

1420, 28 L.Ed.2d 842 (1971). "Substantial evidence is nore than a
scintilla, less than a preponderance, and i s such rel evant evi dence
as a reasonable mnd mght accept as adequate to support a
conclusion." Villa, 895 F.2d at 1021-22.
B
W begin our evaluation by noting that not all severe

i npedi nents are disabling. Harrell v. Bowen, 862 F.2d 471, 481

(5th CGir. 1988). To obtain disability benefits, Newran nust prove

that she is disabled as defined by the Act. Cook v. Heckler, 750
F.2d 391, 393 (5th Gr. 1985). Congress defines disability under
the Act as the "inability to engage in any substantial gainful
activity by reason of any nedi cally determ nabl e physi cal or nental
i npai rment which ... has lasted or can be expected to last for a

continuous period of not less than 12 nonths." 42 U.S.C. 88



416(i) (1), 423(d)(1)(A). The ALJ nust evaluate a disability claim
by determ ning sequentially whether (1) the claimant is not
presently working; (2) the claimant's ability to work is
significantly limted by a physical or nental inpairnent; (3) the
claimant's inpairnent neets or equals an inpairnent listed in the
appendi x to the regul ations; (4) the clainmant's inpairnent prevents
her from doing past relevant work; and (5) the claimant cannot
presently perform rel evant worKk. 20 CF.R 8§ 404.1520; Mise v.
Sullivan, 925 F.2d 785, 789 (5th Gr. 1991). A finding that a
claimant is not disabled at any point in the five-step reviewis

conclusive and term nates the analysis. Wen v. Sullivan, 925 F. 2d

123, 125-26 (5th Cr. 1991).

Newman has the initial burden of proving that she is disabled
within the neaning of the Act. Cook, 925 F.2d at 125. | f she
proves this, the burden shifts to the Secretary to show that Newran
is capable of perform ng other work by considering her residual
functional capacity, age, education, and work experience. See 20

C.F.R 8 404.1561; Selders v. Sullivan, 914 F. 2d 614, 618 (5th Gr.

1990) . If the Secretary succeeds, Newran nust prove that she

cannot perform the other work. Fields v. Bowen, 805 F.2d 1168

1169-70 (5th Gir. 1986).

The ALJ found that Newran has post-polio syndrone that is
i ndeed severe but not so severe as to be disabling. The ALJ found
that, based upon the objective nedical evidence, Newran can stand

no nore than thirty mnutes at one tinme and no nore than two hours



out of a given eight-hour period, and can sit for no nore than two
hours at a tinme and no nore than six hours out of an eight-hour
period. Because of these restrictions, the ALJ found that Newran
can engage only in a narrow range of sedentary work. The ALJ
di scredited Newran's testinony regardi ng her synptons, noting that
obj ective nedical findings indicate that her general notion and
coordination were within normal |limts and that there was no
neur ol ogi cal injury.

The ALJ found that Newran could not, however, return to her
former work as a bookkeeper, check processing clerk, or bank
teller. He then took into consideration Newrman's age of 55 years,
her high school education, her work experience, her transferable
skills, and her residual functional capacity for sedentary work and
found that Newman can perform a narrow range of sedentary work,
such as an accounting clerk and a receptionist. The ALJ al so found
that there are nunerous jobs such as these available in the
econony. Newran was therefore found not disabled under the Act.

C

W wi |l now exam ne whet her the ALJ's decision is supported by
substanti al evidence. Four elenents of proof nust be wei ghed when
determ ni ng whet her substantial evidence exists: (1) objective
medi cal facts; (2) di agnoses and opi ni ons of treating and exam ni ng
physicians; (3) the claimant's subjective evidence of pain and
disability; and (4) her age, education, and work history. Wen,

925 F.2d at 126. The ALJ resolves conflicts in the evidence, see



Patton v. Schwei ker, 697 F.2d 590, 592 (5th Cr. 1983), and this

court may not reweigh the evidence or try the issues de novo
Cook, 750 F.2d at 392.

The objective nedical facts presented by Newman are rather
extensive. First, Newman had acute spi nal and bul bar polionyelitis
in 1953. Chest x-rays taken on February 23, 1983, revealed a
normal heart, clear lungs with no evidence of infiltrate in either
I ung, and several tiny osteophytes in the md dorsal vertebra. A
cytol ogy report on cervical cells showed no atypical cells. On
April 1, 1986, Newman had a conpl ete hysterectony, renoval of the
ovaries and fallopian tubes, appendectony, and vaginal cuff
suspension. On this date, her adm ssion physical reveal ed t hat her
pupils were round and reacted to light; there was no thyroid
enl argenent and the trachea was in the md-line; her lungs were
clear to inspection, palpation, percussion, and auscul tation; and
her deep tendon refl exes were di m ni shed but appeared to be fairly
equal bilaterally.

On February 27, 1987, a physical examnation revealed no
thyroid enlargenent, clear lung fields, and regular heart sounds
W t hout nurnurs. On February 7, 1989, Newran had out-patient
surgery to renove a benign fibrocystic mass in her right breast.
Her physical exam nation prior to this surgery reveal ed no nasses
in her neck, a clear chest, and a regular heart rate and rhythm
Wt hout any nmurnmurs. On January 15, 1990, Newmran was exam ned by

a neurologist; the examnation revealed that Newran's cranial



nerves were normal, her neck was strong, her speech was distinct,

her extraocul ar nuscle novenents were full, her hearing was good,
her carotid pulses were full, her cardiac rhythmwas regul ar, her
lung fields were clear, and that she was within the normal limts

of station, general notor, and coordination tests.

On Novenber 30, 1989, Newman had an EMG perforned on her right
arm and on June 28, 1990, had one perforned on her left leg. The
EMG on her armreveal ed that the screeni ng nerve conducti on studies
inthe right nmedian and ul nar nerves were within normal limts, but
that there was a | ower nedian sensory anplitude conpared to the
ul nar. The EMS revealed the presence of chronic denervation
changes that were nost pronounced in the proxi mal armnuscles. The
EMG on her leg revealed no acute fracture or dislocation, norma
appearance of the prevertebral soft tissues, and no narrow ng of
the spinal canal. The EMG further reveal ed sclerosis of the facet
joints nore severe in the | ower |unbar spine.

W will now review the diagnoses and opinions of physicians
who treated or exam ned Newran. After exam ning Newman on
January 15, 1990, her neurologist noted that she showed sone
fatigability but did not have objective evidence of serious
neurologic injury. He noted that she had suffered from polio and
that it was possible that she was suffering from a slowy
progressive post-polio syndrone. On February 7, 1990, this
neur ol ogi st again exam ned Newran and told her that it would be

difficult for her to obtain full social security benefits because



she | ooked so healthy and could performso well on acute notor and
sensory testing.

The doctor who perfornmed the EM5 s on Newran noted that there
were no reliably docunented el ectrophysiol ogi ¢ hall marks of post-
poli o syndrone and that there was no obj ective evidence for changes
that woul d be manifest clinically as weakness. This doctor opined
that Newman was suffering from mld degenerative changes of the
| unmbar spi ne.

The final opinion cane froma doctor at the Post-Polio Cinic
i n Houston, Texas, dated April 8, 1991. This doctor stated that
clinical findings of nuscle weakness and fatigability are
consistent with a progressive neuronuscul ar di sease. Furthernore,
a previous el ectronyogramdenonstrated resi dual s of previous polio,
whi ch was consistent with a di agnosis of post-polio syndrone. The
doctor stated that in his opinion Newman should be considered
di sabled from enploynent with even light duties likely to cause
further progression of weakness and | oss of function.

W now turn to Newran's subjective evidence of pain and
disability. Newran testified before the ALJ and stated that she
could not work because she did not have the strength to punch
anybody's tinme clock. She conpl ained that when using her arns to
conb her hair, play cards, read the newspaper, or drive a car, her
arns got heavy, sonetines tingled, and placed stress on her neck
and throat; in addition, these activities made her tired. Newran

further testified that her toe joints and her finger joints hurt



when used and that she got a tingling feeling and a feeling of
heaviness in her legs; furthernore, her |egs bothered her after
doi ng the dishes or taking a shower. Newran stated that she did
not think she could drive any nore because driving bothered her
neck, armnms, and shoul ders; in addition, she often got severe nuscle
cranps from fastening the seat belt, and |ooking around to check
traffic caused cranps in her neck.

Newman further testified that for the past two years she has
had trouble swallow ng when she was in a hurry and that it takes
her two days to recover after her once-a-nonth grocery shoppi ng.
Newman al so stated that she was fired fromher | ast job because she
forgot a custoner was waiting, and that this happened because she
was just too tired to think. Newman testified that she |ies down
every afternoon for a nap, and that after she has been on a trip or
has done sonmething to overexert herself, she just sits for the
entire day and does not hi ng.

Regar di ng Newran's education, age, and work history, at the
time of her hearing she was 55 years of age. She has a high school
education, and her work history is as a bank teller, bank clerk,
and as a bookkeeper.

D

Newnman argues that there is not substantial evidence to
support the Secretary's finding that she is not disabled. W
di sagr ee. The objective nedical facts and the diagnoses and

opinions of Newman's treating physicians strongly support the

-10-



decision of the ALJ. The only physician to indicate that Newran
was i ndeed disabled was the doctor from the Post-Polio Cinic.
Thi s doctor exam ned her only once and it is uncl ear whet her he was
relying on Newman's subjective conplaints or whether he actually
observed her "weakness and fatigability" as the basis for his
opi ni on that she was incapable of perform ng even |ight work. On
t he ot her hand, the decision of the ALJ is supported by the reports
of other exam ning physicians. The ALJ as factfinder has the sole
responsibility for weighing the evidence and may choose whi chever
physi ci an's diagnosis i s nost supported by the record. Bradley v.
Bowen, 809 F.2d 1054, 1057 (5th Cr. 1987). Furthernore, the ALJ
is entitled to determne the credibility of the nedical experts.

Moore v. Sullivan, 919 F.2d 901, 905 (5th Cr. 1990). Statenents

such as the one issued by the Post-Polio Clinic physician that are
brief and conclusional are accordingly given | ess weight. Scott,
770 F.2d at 485.

Newman's subj ective testinony of her fatigability, pain, and
disability does not rebut the strong nedical evidence. First of

all, it is within the discretion of the ALJ to determ ne the

di sabl i ng nature of subjective evidence of pain. Jones v. Heckler,
702 F.2d 616, 621-22 (5th Gr. 1983). Such determ nations are

entitled to consi derabl e deference. Janes v. Bowen, 793 F.2d 702,

706 (5th Gr. 1986). D sabling pain nust be constant, unrem tting,

and wholly wunresponsive to therapeutic treatnent. Haywood v.

Sullivan, 888 F.2d 1463, 1470 (5th Cr. 1989). At a m ninmm

-11-



obj ective nedical evidence nust denonstrate the existence of a
condition that coul d reasonably be expected to produce the | evel of

pai n or other synptons alleged. Anthony v. Sullivan, 954 F. 2d 289,

296 (5th CGir. 1992).

The ALJ found that Newran's testinony regardi ng her pain was
clearly inconsistent with her residual functional capacity and the
obj ective nedical findings. Wiile the ALJ did make erroneous
observations in his decision,!? the findings are neverthel ess
supported by substantial evidence. Newman gave no indication that
her pain was constant and unremtting. To the contrary, she
testified that she had to rest for a |longer period of tine after
she overexerted herself or after she had been on a trip. Newman
testified that she did grocery shopping once a nonth and that she
did laundry at |least twice a week. She also described her daily
routine as rising at 7:00 A M, drinking coffee for tw hours
showeri ng, dressing, nmaking up her bed, and cleaning the kitchen.
Sonetinmes she wal ks her dog, crochets, or visits with neighbors.
In short, Newman's testinony of her subjective pain in no way
negated or called into question the nedical evidence.

\%
Because we find that the ALJ's decision is supported by

substanti al evidence, we affirmthe denial of Newran's applications

The ALJ reported that Newran did grocery shopping nore than
once a week. He also referred to Newman's ability to drive a car,
engage in card playing, and engage in daily househol d chores.
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for disability benefits. Accordingly, the decision of the district
court is

AFFI RMED
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