IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8604
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
RUBEN RAUL ORNELAS,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. EP-91-CR-346-4
~ June 23, 1993

Before POLI TZ, Chief Judge, WENER, and DeM3SS, Circuit Judges.
PER CURI AM *

Ruben Raul Ornelas was convicted by a jury for possession
wth intent to distribute a quantity of marijuana and conspiracy
to commt the same, in violation of 21 U S. C. 88 841 and 846.

Ornel as argues that he should have been sentenced based on
the quantity that was seized, |ess than 500 pounds, because there
was no factual basis to support the district court's finding that
he was aware of negotiations to deliver 1,500 pounds of

mar i j uana.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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A sentence inposed by the trial court will be upheld so | ong
as the sentence was determ ned by a proper application of the
guidelines to facts that are not clearly erroneous. United

States v. Buenrostro, 868 F.2d 135, 136-37 (5th Gr. 1989), cert.

denied, 495 U. S. 923 (1990). The activities of other
participants in an illegal schene can be considered as rel evant
conduct so long as the activities were reasonably foreseeable.

8§ 1B1.3, coment. (n.1l); see United States v. Thomas, 963 F. 2d

63, 64 (5th Cr. 1992). A sentence nmust be based on information

that contains "sone minimumindiciumof reliability." See United

States v. Vela, 927 F.2d 197, 201 (5th Gr.), cert. denied, 112

S.Ct. 214 (1991).

The evi dence presented at trial denonstrated that O nel as
was present during negotiations on the 1500-pound quantity. The
district court also nmade a specific finding that O nelas was
aware of the 1500-pound agreenent after Ornel as objected during
the sentencing hearing. A finding that O nelas was "aware" of
t he 1500- pound agreenent as a participant in the conspiracy
clearly enconpasses the question whether the 1500-pound quantity
was reasonably foreseeable.

Ornelas al so argues that the district judge's articul ated
reasons for overruling his objection did not conply with Fed. R
Cim P. 32(c)(3)(D). This argunent |acks nerit.

I f the factual accuracy of the PSR is controverted by the
defendant, Rule 32(c)(3)(D) requires the district court to nake a
specific finding. See Fed. R Cim P. 32(c)(3)(D. W have

held that no "magic words" are required to conply with Rule
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32(c)(3)(D) and that it suffices that the record reflects

conpliance with the rule. United States v. Piazza, 959 F.2d 33,

37 (5th Gr. 1992). 1In United States v. Sherbak, 950 F.2d 1095,

1099 (5th Gr. 1992), we refused to remand a sentence based on
the I ower court's adoption of the PSR al one which inplicitly
"wei ghed the positions of the probation departnent and the
defense and credited the probation departnent's facts.” Nor does
Rule 32 "require a catechismc regurgitation of each fact ... the
court has adopted by reference." Sherbak, 950 F.2d at 1099.

The record reflects that the district court conplied with
Rule 32(c)(3)(D) by considering the relevant factors and
crediting the PSR s finding that Ornelas was aware of the
negoti ated 1500- pound quantity.

AFFI RVED.



