IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-9528

GEORG ANN L. GRACE and
JAMES B. POITS, JR,

Plaintiffs-Appellants,

VERSUS
BOARD OF TRUSTEES FOR STATE COLLEGES AND UNI VERSI TI ES, et al.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Mddle District of Louisiana
(CA 84 414)

(Cct ober 29, 1993)
Before H G3d NBOTHAM DAVIS, and SMTH, C rcuit Judges.
JERRY EE. SMTH, Circuit Judge:”’

Plaintiffs allege that they were dism ssed and denoted from
their jobs as university professors in violation of their First
Amendnent rights. Follow ng the grant of a newtrial, the district

court granted defendants' notion for summary judgnent. Finding no

error, we affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



Plaintiff Janmes B. Potts was and is a tenured English
prof essor at Northeast Louisiana University (the "university") in
Monr oe, Loui si ana. Plaintiff Georgiann Grace was hired as an
untenured English instructor by Potts during a period when he
served as the head of the English departnent; she worked at the
university from Spring 1978 through Fall 1984. During this tine,
friction devel oped anong plaintiffs and defendants. Def endant s
claimthat the battle arose fromplaintiffs' demands that they be
granted |l eave fromtheir classes in order to pursue their private
consulting activities together and that they be assigned to teach
certain courses of their choosing.

Grace and Potts exhausted university grievance procedures,
realizing only slight success. In July 1982, they filed suit in
state court, challenging the university's grievance procedures as
viol ative of the Loui siana Adm ni strative Procedure Act and federal
and state constitutional due process guarantees. The state trial
and appeal courts denied their clains, and the Louisiana Suprene
Court denied certiorari. A few nonths after the state court suit
concl uded, Grace was term nated by the university, and Potts was de
facto denmpted by a pay reduction and by increased and inferior
t eachi ng assi gnnents.

On April 18, 1984, plaintiffs filed this suit under 42 U S. C
§ 1983, claimng that their First Arendnent rights were viol ated by
the retaliatory acts of defendants in response to their allegedly

protected activity, the filing of the state court suit. Defendants



were a nunber of adm nistrators at the university, including other
Engl i sh Departnent nenbers and nenbers of the initial grievance
panel .

Inthe first trial in the district court, the jury answered a
series of special interrogatories by finding in favor of the
plaintiffs, awarding Potts $10,000 in conpensatory damages and
$25,000 in punitive damges. Grace was awarded $85,000 in
conpensat ory danages

Def endants noved for a judgnent notw thstandi ng the verdict
("j.n.o.v."), or alternatively for a newtrial. They argued for a
j.n.o.v. onthe ground that the district court erred as a matter of
law in treating the plaintiffs' state court suit as a matter of
public concern protected by the First Amendnent. The district
court rejected this argunent, holding that the suit touched on
matters of public concern

Def endants al so noved for a newtrial on the ground that the

court erred in failing to give to the jury a requested speci al

interrogatory on the so-called M. Healthy defense. See M.

Healthy Gty Sch. Dist. Bd. of Educ. v. Doyle, 429 U S. 274 (1977).

The court held that the defendants were prejudiced by its failure
to give the requested interrogatory; thus, it granted a newtrial.
At the outset of the second trial, defendants noved for
summary judgnent on the ground that as a matter of lawplaintiffs
clains did not touch upon matters of public concern. Applying the

multi-factor test established in Connick v. Mers, 461 U S. 138

(1983), the district court granted defendants' notion.



Plaintiffs now appeal the district court's grant of a new
trial as well as its grant of defendants' summary judgnent noti on.
O the initial defendants, only Vines, Mirgan, and Jeffrey remain

as defendants in this suit.?

1.

A
Whet her speech is protected by the First Anmendnent is a
question of law to be determned by the court. Rankin v.

McPherson, 483 U S. 378, 386 n.9 (1987); Dodds v. Childers, 933

F.2d 271, 273 (5th Gr. 1991). The First Anendnent protects a

public enployee from being discharged for speaking only if his

speech addresses a matter of "public concern.” Dodds, 933 F. 2d at
273. |If the speech does not address a matter of public concern, "a
court will not scrutinize the reasons notivating a discharge that
was allegedly inretaliation for that speech.” 1d. |f the speech

i s deened to have been on a matter of public concern, the plaintiff
may recover if he can show (1) that his interest in "comenting
upon matters of public concern” outwei ghs the defendant's interest
in "pronoting the efficiency of the public services he perforns,"”

Pickering v. Board of Educ., 391 U. S. 563, 568 (1968), and (2) that

the protected speech was a "notivating factor" in the enployer's

decision to fire him M. Healthy, 429 U S. at 287.

W review de novo the question of whether the speech at issue

addresses a matter of public concern. Dodds, 933 F.2d at 273.

! They were the only defendants held liable in the initial jury trial
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Matters of public concern often are intertwned with private
enpl oyee disputes. In such cases, the plaintiff nust denonstrate

that his primary purpose for speaking, Dorsett v. Board of

Trustees, 940 F. 2d 121, 124 (5th G r. 1991); Dodds v. Childers, 933

F.2d 271, 274 (5th Gr. 1991), was "as a citizen upon matters of
public concern” and not nerely "as an enployee upon natters of
personal interest."” Connick, 461 U S. 138, 147 (1983). "Absent
the nost wunusual circunstances, a federal court is not the
appropriate forumin which to review the wi sdom of a personnel
decision taken by a public agency allegedly in reaction to the
enpl oyee' s behavior." |d.

Under Conni ck, whether an enployee's speech is a matter of
"public concern” is "determ ned by the content, form and context
of a given statenent, as reveal ed by the whole record.” See also

Ayoub v. Texas A & MUniv., 927 F.2d 834 (5th Gr.), cert. denied,

112 S. &. 72 (1991). \Wether speech addresses a matter of public
concern should be determ ned on a case-by-case basis. Moore v.

Cty of Kilgore, Tex., 877 F.2d 364 (5th Gr.), cert. denied, 493

U S. 1003 (1989).

The plaintiffs claimthat the district court erred in granting
def endants' sunmary judgnent notion. They argue that the district
court held that the speech touched upon a matter of public concern
and thus should not have considered the notives aninmating their
speech. In the alternative, plaintiffs argue that the court erred
in deciding as a matter of law that the speech was prinmarily

personal and thus unprotected by the First Anmendnent. Nei t her



position has nerit.

B
Plaintiffs argue that the district court actually held that
the speech at issue was a matter of public concern, and thus it
should not have gone on to consider the notives animating the
speech. In discussing the "content” prong of the Connick test, the
district court wote,

The court further finds that the subject nmatter of the
suit touches on matters of public concern, i.e., whether
faculty grievances are conducted in a fair nmanner in
accordance with state and federal statutory and constitu-
tional requirenents. The public naturally has an
interest in ensuring that professors at state universi-
ties are well qualified and productive teachers. Wether
or not faculty grievance procedures are conducted in
accordance with law and in a fair manner may indirectly
affect the quality and efficiency of the teaching staff
and be of interest to the public at |arge.

Plaintiffs rely upon this statenent as a holding that the speech
was a matter of public concern and thus protected by the First
Amendnent .

Usual Iy, when courts state that the speech of a governnent

enpl oyee addressed a matter of "public concern,” they nean that the
content, form and context of the speech indicate that the enpl oyee
spoke as a citizen on a public issue rather than as an individual
pursuing a private matter. The First Anendnent protects from
di scharge public enployees who speak as citizens. The district
court, however, used the term "public concern" to describe the

content of the plaintiffs' speech. The court thus enployed the

term in its analysis, rather than to signal its conclusion.



Nevert hel ess, the court went on to consider the formand context of
t he speech, as required by Connick. Thus, while the court's use of
| anguage was unconventional, its reasoning was consistent wth
Suprene Court precedent.

The court's reasoning was al so consistent with Fifth Crcuit

practice. In Terrell v. University of Tex. Sys. Police, 792 F.2d

1360, 1362 (5th Cir. 1986), cert. denied, 479 U S. 1064 (1987), for

exanple, this court discounted the significance of the content of
t he speech standi ng al one:
Because al nost anything that occurs within a public
agency coul d be of concern to the public, we do not focus
on the inherent interest or inportance of the matters
di scussed by the enpl oyee. Rather, our task is to decide
whet her the speech at issue in a particul ar case was nade
primarily inthe plaintiff's role as citizenor primarily
in his role as enployee. In nmaking this determ nation,
the nere fact that the topic of the enpl oyee's speech was

one in which the public mght or would have had a great
interest is of little noment.

Al nost any i ssue can be reconstructed to be of interest to the
public in some way; thus, this criterion provides little guidance
in distinguishing public from private speech. The attenuated
connection between plaintiffs' speech and the public's need for the
information provided by Gace and Potts's suit illustrates the
dubi ous val ue of relying upon content as the sole guide to identify
what constitutes protected speech.

We focus on the "hat worn by the enployee when speaking,"
i.e., whether he speaks as a citizen or a private enpl oyee, rather
than upon the "inportance" of the issue he addresses. Gllumuv.

Cty of Kerrville, Tex., No. 93-8006, slip op. at 12 (5th Gr.
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Sept. 16, 1993). Thus, it was proper for the district court to
consider Grace and Potts's notives for filing the state court suit.

See Ayoub v. Texas A & MUniv., 927 F.2d 834 (5th Cr. 1991).

C.

The district court applied Connnick and held that plaintiffs
speech did not address a matter of public concern. W review
nmotions for summary judgnent de novo, and we review the evidence
and any inferences drawn fromit in the |ight nost favorable to the
non-noving party. Gllum No. 93-8006, slip op. at 12. Review ng
plaintiffs' evidence in this light, we conclude that the district
court did not err in holding that there were no genui ne issues of
material fact and that defendants were entitled to sunmary j udgnent
as a matter of |aw

Grace and Potts's claimis identical to that rejected by this
court in Dorsett. 940 F.2d at 123. Dorsett was a university
prof essor who clainmed that he suffered retaliation for chall enging
uni versity policies. The court affirnmed the grant of summary
j udgnent on the ground that his speech was not a matter of public
concern. The court there noted,

The continuing retaliatory actions alleged by Dorsett

appear to be nothing nore than decisions concerning
teaching assignnents, pay increases, admnistrative

matters, and departnental procedures. . . . [ S[uch
deci sions mght seem extrenely significant to Dorsett,
who has devoted his life to teaching. : : :
[NJevertheless, . . . the alleged harns suffered. . . do

not rise to the level of a constitutional deprivation.

Simlarly, Gace and Potts have demanded | eave to engage in
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consulting activities and the right to teach only classes of their
choosi ng. They conplain that as a result of their state court
action Gace, a non-tenured instructor, was term nated, and Potts
suffered a pay reduction and increased and inferior teaching
assi gnnents. As in Dorsett, "[t]hese concerns are matters of
private, not public, interest."” 1d. at 124.

Dorsett instructs us to be especially wary of attenpting to
"m cromanage the adm nistration of thousands of state educati onal
institutions." 1d. "O all fields that the federal courts "shoul d
hesitate to invade and take over, education and faculty appoint-
ments at [the university] level are probably the |east suited for

federal court supervision.'" 1d. (quoting Smith v. University of

N. Car., 632 F.2d 316, 345 (4th Gr. 1980)). Dorsett concl uded,
In public schools and universities across this nation,
interfaculty disputes arise daily over teaching assign-
ments, roomassi gnnents, adm ni strative duties, classroom
equi pnent, teacher recognition, and a host of other
relatively trivial matters. A federal court is sinply
not the appropriate forumin which to seek redress for
such har ns.

ld. at 1283. W heed this warning in affirmng the summary

j udgnent .

Plaintiffs are wunable to denonstrate that any issue of
material fact remains as to whether they can show that their
primary notivation in bringing their state court suit was to
benefit the public, rather than to further their private dispute
wth the university. Thus, defendants are entitled to summary
judgnent as a matter of law. To reach this conclusion, we exam ne

the content, form and context of the speech. Connick, 461 U S. at



148.

The district court found that the content of the state court
suit was loosely tied to a matter of public concern: university
grievance procedures and the ability of the university to hire and
retain professors. Wiile logically relevant, the practical
relati onship between Grace and Potts's lawsuit and the quality of
Loui siana's state university systemis slight. In discussing the
context of plaintiffs' speech, the district court found that they
"presented no evidence that their primary notivation was to aid
other faculty nenbers or draw attention to matters beyond those
i nvol ving their own personal interests."

There i s sone evidence that plaintiffs were not acting solely
from self-interest in challenging the university grievance
procedures. |In her deposition, Grace testified that she filed the
| awsuit because she "was speaking out on a matter that shoul d have
concerned everyone, and that was the corruption wthin the
university and the breakdown of the faculty procedure itself."
Potts also stated during the first trial that his notives were not
whol Iy sel fish.

The district court dism ssed these statenents as "retroactive
enbel li shnent" of plaintiffs' private clains. At best, these
statenents suggest that the public good was one notive ani mating
Grace and Potts's suit. But these statenents fall short of proof
that would all ow a reasonable jury to conclude that this was their
primary notivation.

Finally, under Connick, we look at the form of the speech
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Bringing suit in state court is unquestionably the availnent of a
public setting. Stating private demands in a public setting,
however, does not automatically convert the private grievance into

a matter of public concern. See Caine v. Hardy, 943 F.2d 1406

1416 (5th Gr. 1991) (en banc), cert. denied, 112 S. C. 1474

(1992) ("context alone cannot transform an inherently self-
interested opinion into one that inplicates public issues. Had
[plaintiff] proclainmed his oppositionto [defendant] . . . fromthe
steps of the Mssissippi capitol, the characterization of this
speech would not differ.").

The district court held that the "activity sought to be
protected [was] the pursuit of the lawsuit as opposed to any
specific testinony elicited therein." There is no evidence that
the availnment of a public setting was anything but incidental to
the pursuit of private denmands.

The content, form and context of plaintiffs' speech indicate
that theirs was nothing nore than a private dispute with their
enpl oyer, which coincidentally happened to be a state university.
Under the facts of their case, no constitutional concerns are
inplicated: "Qur responsibility is to ensure that citizens are not
deprived of fundanental rights by virtue of working for the
governnent; this does not require a grant of immunity for enpl oyee
grievances not afforded by the First Arendnent to those who do not

work for the State." Connick, 461 U S. at 147

11



Plaintiffs argue that even if their state court suit is not
protected by the freedom of speech provisions of the First
Amendnent, they have a claim under that anmendnent's petition
clause.? They contend that the clauses protect distinct behavior
and that the public concern requirenent limting invocation of the
free speech clause should not apply to the petition clause. This
argunent is neritless.

The First Amendnent guarantees three distinct rights: Congress
shall make no law [i] respecting an establishnment of religion, or
prohibiting the free exercise thereof; [ii] or abridging the
freedomof speech or of the press; [iii] or the right of the people
peaceably to assenble and to petition the Governnent for a redress
of grievances. U S. ConsT. AVEND. . Plaintiffs argue that each
cl ause should be construed independently from the others. Mor e
specifically, they argue that the public concern show ng required
to invoke free speech protection should not apply to the petition
clause. The defendants respond that the petition clause has been
interpreted identically to the speech clause, and thus a show ng of
public concern should be required.

There is no support in authority or in logic for construing
the petition clause nore broadly than the speech clause. The

Suprene Court stated this unequivocally in McDonald v. Sm th:

To accept petitioner's claim. . . would elevate the
Petition Clause to special First Amendnent status. The
Petition C ause, however, was inspired by the sane i deal s

21t is uncertain whether plaintiffs even properly raised this claimin
the district court, as the district court did not discuss the petition clause
in granting summary judgnent.
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of liberty and denocracy that gave us the freedons to
speak, publish, and assenbl e. These First Anendnent
rights are inseparable, and there is no sound basis for
granting greater constitutional protection to statenents
made in a petition . . . than other First Anmendnent
expr essi ons.

472 U. S. 479, 485 (1985). Simlarly, in Day v. South Park | ndep.

Sch. Dist., 768 F.2d 696, 701 (5th Cr.), cert. denied, 474 U S.

1101 (1985), this court explicitly rejected the claimthat matters
of private concern, whether raised as speech or petition clains,
are protected by the First Amendnent's shield.

In this case, the speech and petition acts are the sane: the
filing of the state court suit. For the reasons identified in
rejecting plaintiffs' free speech claim we conclude that their
cl ai munder the petition clause does not address a matter of public

concern; thus, summary judgnent on this ground was proper.

| V.

Foll ow ng a verdict for plaintiffs, the district court granted
the defendants' notion for a new trial on the ground that the
failure to give a requested special interrogatory confused the jury
and prejudi ced defendants. Plaintiffs contend that granting this
notion was an abuse of discretion.

At trial, defendants requested ajury interrogatory "asking in
ef fect: In the event that you find that the prosecution of the
lawsuit was a notivating factor [in the adverse enploynent
decision], then do you find that defendants woul d have taken the

sane action anyway?" This instruction is known as the M. Healthy

def ense. M. Healthy, 429 F.2d at 287.

13



Under FED. R Qv. P. 59, the court may grant a newtrial based
upon its appraisal of the fairness of the trial and thereliability
of the jury's verdict. A new trial may be granted if the court
finds that the trial was unfair or marred by prejudicial error.

Smth v. Transworld Drilling Co., 773 F.2d 610, 613 (5th Cr.

1985). A notion for newtrial may al so be granted for substantia
errors of law in the adm ssion or rejection of evidence or the
giving or refusal of instructions. Challenges nmade to special jury
interrogatories are considered in context with the surrounding
circunstances, including the court's instructions to the jury.

Wnter v. Brenner Tank, Inc., 926 F.2d 468, 472 (5th Cr. 1991).

The court charged the jury that "[t]he plaintiff[s] nust prove
that the exercise of the First Anendnent right was a substanti al
notivating cause in the enpl oynent decision, and that the enpl oy-
nent decision would not otherwi se have been nade."3 Despite
instructing the jury <correctly, the district court granted
defendants' notion for a newtrial on the ground that the special

interrogatories failed fully to consider the M. Healthy defense.

The judge gave the jury the followng interrogatories. For
Potts, the interrogatory read, "Do you find that prosecution of a
lawsuit by plaintiff Potts in state court against Northeast
Loui siana University was a substantial or notivating factor in the
decision of any defendant to levy a de facto denotion upon

plaintiff Janes Potts?" Simlarly, for Gace the interrogatory

3 This instruction actually nisstates the M. Healthy rule. Under M.
Heal t hy, defendants bear the burden to show that they would have taken the
adverse enploynent action independently of the protected speech.
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read, "Do you find that a substantial or notivating factor in the
decision not to rehire plaintiff Georgiann Gace was Gace's
prosecution of a | awsuit agai nst Northeast Louisiana university in
state court?"

The interrogatories failed to ask the jury whet her the adverse
enpl oynent decision would have been nmade notw thstanding the
prot ected speech. Asking whether the speech was a factor in the
adverse enpl oynent decision does not force the jury to consider
whet her other factors would have led the university to the sane
conclusion. For exanple, the protected speech nmay be redundant to
ot her reasons behind the adverse enpl oynent decision. The court
was within its discretion to decide that the special interrogato-
ries did not "match" the jury instructions, prejudicing the
def endant s.

Plaintiffs rely upon two cases to support their claimthat the
district court exceeded its discretion in granting defendants'

motion for a newtrial: Wnter v. Brenner Tank and Kenp v. Ervin,

651 F. Supp. 495 (N.D. Ga. 1986). In Wnter, the court held that
proper jury instructions could correct errors in an interrogatory.
Wnter, 926 F.2d at 472. In Wnter, however, the court gave
additional instructions onthe specific interrogatory inissue, and
the jury manifested its understanding of the issues. 1d. Thus,
there was no reason to believe that the jury was confused by the
erroneous interrogatory. In the current case, however, the court
did not supplenent its original instructions in order to alleviate

confusion, nor did the jury manifest any understanding of the
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relati onship between the interrogatories and the court's instruc-
tions.

Second, plaintiffs argue that this case is anal ogous to Kenp,
651 F. Supp. at 502. This analogy is flawed. The defendants in
Kenp argued that the M. Healthy test was withdrawn fromthe jury

by a failure to provide interrogatories consistent with the jury
i nstructions.

Grace contends that Kenp rejected defendant's clai m"because
the jury was fully charged in a manner which conported with the

requirenments of M. Healthy." But the court in Kenp al so denied

the noti on because it concluded that the | anguage of the interroga-
tories, standing alone, was sufficient to require the jury to

consider the M. Healthy defense. 1d. Accordingly, the district

court did not abuse its discretion in granting a newtrial on the
ground that the special interrogatories did not fully instruct the

jury on the M. Healthy defense, thereby confusing the jury and

prej udi ci ng the def endants.

V.
In summary, the plaintiffs challenge to the wuniversity
grievance procedure does not address a matter of public concern.
The Constitution does not require this court to intervene in

private enpl oyee disputes. The sunmary judgnment is AFFI RVED.
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