IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1277
Summary Cal endar

DAVI D O EPPS,
Pl ai ntiff-Appellant,
vVer sus
NCNB TEXAS,
Def endant - Appel | ee.

Appeal fromthe United States District Court for
the Northern District of Texas
(3:92 CV 05090H)

Oct ober 8, 1993
Bef ore REAVLEY, DAVI S and DEMOSS, Circuit Judges.
REAVLEY, Circuit Judge:”

Appel I ant David Epps (Epps) brought suit for the all eged
breach of an obligation to pay severance benefits found in his
enpl oynent agreenent. He conplains on appeal that the district
court erred in denying his notion to remand, and in granting the

nmotion for summary judgnent filed by Appell ee NationsBank of

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Texas, N. A (NationsBank) (fornmerly known as NCNB Texas Nati onal
Bank (NCNB)).! W affirm

.  REMOVAL

The district court properly denied the notion to remand
because the case was renovable to federal court. A defendant may
renove a case on grounds that the plaintiff has asserted a claim
which is preenpted by 8 514(a) of the Enploynent Retirenent
Security Act (ERISA), 29 U S.C. § 1144(a). Metropolitan Life
Ins. Co. v. Taylor, 481 U S. 58, 66 (1987). Section 514(a) is
"del i berately expansive, and designed to <establish pension plan
regul ation as exclusively a federal concern.”"” Pilot Life Ins.
Co. v. Dedeaux, 481 U S. 41, 46 (1987) (quoting Al essi v.
Raybest os- Manhattan, Inc., 451 U S. 504, 523 (1981). State |aw
clains, regardless of how they are pleaded, are preenpted if they
"relate to" an ERISA plan. FMC Corp. v. Holliday, 498 U S. 52,
58 (1990); Ingersoll-Rand Co. v. MO endon, 498 U. S. 113, 140
(1990); Taylor, 481 U S. at 62. Wen a court nust refer to an
ERI SA plan to determne the plaintiff's retirenment benefits and
conpute the damages clained, the claimrelates to an ERI SA pl an.
Chri stopher v. Mbil Gl Corp, 950 F.2d 1209, 1218-20 (5th G
), cert. denied, = US _ , 113 S. C. 68 (1992); Cefalu v. B.F.
Goodrich Co., 871 F.2d 1290, 1294 (5th Gr. 1989). |In this case,
Epps did not invoke ERI SA or nmake specific reference to an

enpl oyee benefit plan covered by ERI SA. However, he did assert a

. Epps' enploynent with NCNB ended before Nati onsBank
becane the successor-in-interest to NCNB
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claimfor the "loss of pension and retirenent benefits which
woul d have accrued and vested" but for the alleged breach of the
March 28, 1989 |etter agreenent. As the district court correctly
concluded, this claimis preenpted because the |letter agreenent
does not specify the anount or other terns of Epps's retirenent
benefits, and the court would have to refer to the NCNB
Retirenment Plan? to deternine Epps's retirenent benefits and

cal cul ate the danmages clained. Hartle v. Packard Elec., 877 F.2d
354 (5th Gr. 1989), cited by Epps, is distinguishable because
the Hartle court noted that the case was "not an action to

recover benefits under a plan." 1d. at 356.

1. SUMVARY JUDGVENT

Epps's clains and the sunmary judgnent entered against him
center on the following sentence in the letter agreenent: "If
you shoul d cease to be enpl oyed by NCNB Texas for any reason
other than termnation for cause or voluntary term nation, we
w || pay severance on the followi ng basis." The parties do not
di spute that Epps left NCNB and took another job after NCNB
changed his job responsibilities. Epps contends that his
departure was not a voluntary term nation, or stated another way,
that NCNB constructively di scharged himw thout cause by changi ng
his job responsibilities. He further argues that the letter
agreenent, including the quoted sentence, is anbi guous and that

summary judgnent was therefore inappropriate.

2 Epps never disputed that the retirenent plan in
gquestion is an enpl oyee benefit plan covered by ERI SA
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While the letter agreenent m ght be deened anbi guous in
anot her context, we agree with the district court that, under the
undi sputed facts and applicable law in this case, sunmary
j udgnent was appropriate. It is undisputed that NCNB never
directly term nated Epps's enploynent, and prior to his departure
his salary and title remained the sane. Epps admtted in
deposition that the letter agreenent reflected the parties
negoti ati ons and the agreenent they had reached. The letter does
not spell out the specific job duties and responsibilities that
Epps was to assune. NCNB never even threatened to term nate
Epps, though he expressed sonme concern that, at the end of the
five-year period referenced in the |etter agreenent, he would be
termnated. There is no evidence in the record that Epps was
harassed or ot herw se subjected to conditions that could | ead an
objective fact-finder to conclude that NCNB attenpted to force
Epps's resignation. On the contrary, record evidence confirns
that, after NCNB tightened its I ending requirenents for the
i nsurance industry, it informed Epps that his expertise was stil
extrenely inportant to the bank, and assi gned hi m nunerous
specific responsibilities relating to the bank's insurance-
i ndustry | oans. Based on the summary judgnent evi dence
presented, the district court found that "Plaintiff's new job
responsibilities were to continue to nanage the existing accounts
in the portfolio, |iquidate other existing accounts in the
portfolio, and assist in the analysis of other insurance credits

within the Bank." Epps conpl ains, however, that his new position



did not involve the managenent and marketing responsibilities
whi ch he desired, and that the new position was essentially a
techni cal staff-support position, which he woul d never have
accepted in the first instance.

Wil e we synpathize with M. Epps (particularly in |ight of
his age and the career he gave up to join NCNB), we nust concl ude
that the sunmary judgnent was properly granted. The letter
agreenent does not provide for severance benefits if there is
merely a change in job position or responsibilities. "Courts
cannot read into a contract that which is not there." Southwest
E & T Suppliers Inc., v. Anerican Enka Corp., 463 F.2d 1165, 1166
(5th Gr. 1972) (applying Texas law). "Were the parties have
bargai ned freely and on equal terns their contract ought not be
extended by inplication or enlarged beyond the actual terns of
the agreenent entered into by the parties.”" Abilene Sav. Ass'n
v. Westchester Fire Ins. Co., 461 F.2d 557, 561 (5th Cr. 1972)
(appl yi ng Texas | aw).

Texas | aw does recogni ze the doctrine of constructive
di scharge, which has been applied in the context of an alleged
breach of an enploynent contract. Hanmond v. Katy | ndep. School
Dist., 821 S.W2d 174, 177 (Tex. App.--Houston [14th Dist.] 1991,
no wit). Courts originally devel oped the doctrine in federal
| abor and civil rights cases, and apply it only if the enpl oyer
made conditions so intolerable that the enpl oyee reasonably felt
conpelled to resign. 1d. A nere change of position or job

responsibilities, without nore, will not support a claimfor



constructive discharge. |1d. at 178; Jurgens v. Equal Enpl oynent
Qpportunity Comm n, 903 F.2d 386, 391-92 (5th Cr. 1990); Jett v.
Dal | as I ndep. School Dist., 798 F.2d 748, 755 (5th Cr. 1986),
remanded in part on other grounds, 491 U. S. 701 (1989). Even a
slight decrease in pay, coupled with sone | oss of supervisory
responsibilities, will not, absent "aggravating factors,"”
constitute a constructive discharge. Jurgens, 903 F.2d at 392-
93. Here, Epps retained his sane title and conpensati on.
Furthernore, "constructive di scharge cannot be based upon the
enpl oyee' s subj ective preference for one position over another."
Jett, 798 F.2d at 755. The district court therefore correctly
concl uded that the summary judgnent record | acks evi dence of
conditions that could support a finding of constructive

di schar ge.

We agree with the district court that Barnett v. Petro-Tex
Chem Corp., 893 F.2d 800 (5th Cr.), cert. denied, 497 U S. 1025
(1990), is distinguishable. There, we reversed a sunmary-
judgnent finding that there had been no "term nation" of
enpl oynent under certain enploynent contracts when the enpl oyer's
corporate assets were sold to a another corporate entity, and the
enpl oyees then began working for the new corporation. However,
in Barnett, unlike the present case, the original enployer-
enpl oyee rel ationship ended with the sale of assets, and the
enpl oyees clained a |loss in conpensation fromthe new enpl oyer of

up to 40 percent. W concluded that a fact issue therefore



exi sted as to whether the enpl oyees had been term nated under
their enploynent contracts.

We also agree with the district court that a nore anal ogous
case is Seal v. Knorpp, 957 F.2d 1230 (5th Cr. 1992). In Seal
an enpl oyee, Seal, was a party to both an enpl oynent contract and
a separate "trust agreenent” with his enployer. Both agreenents
assigned certain benefits to the enpl oyee in the event of
termnation w thout cause. However, the enploynent contract had
a specific provision stating that a substantial change in the
enpl oyee's |l evel of responsibility and authority would be deened
a termnation. The trust agreenent had no simlar provision.
Sone years after entering into the agreenents, Seal's authority
was substantially reduced. This court concluded that the
reduction in Seal's level of authority constituted a term nation
under the enploynent agreenent, because that agreenent expressly
addressed such a contingency. However, we held that, inasnuch as
the trust agreenent had no simlar provision, a reduction in
authority did not constitute a term nation under that agreenent,
and a nere change in responsibility or authority did not anbunt
to a constructive discharge under applicable Texas law. |d. at
1235- 37.

As for Epps's claimfor |oss of pension and retirenent
benefits, this claimis based solely on the failure of NCNB and

Nat i onsBank to nake severance paynents under the letter



agreenent, which Epps contends was a breach of contract.?
Because we find no error in the district court's hol ding that
there was no breach of the letter agreenent, this claimalso
fails.

AFFI RVED.

3 Epps so limted the claimin trying to defeat NCNB' s
preenption argunent and obtain a remand. For exanple, on appeal
Epps describes his claimas one for "pension danages caused by
breach of an enploynent contract . . ." and for "damages for
d oss of pension and retirenent benefits which woul d have accrued
and vested’ but for the Defendant's breach of that contract.
Appellant's brief at 2-3 (quoting original petition). He goes on
to mai ntain on appeal that he "does not claima breach of the
retirement plan or a failure to pay benefits under its terns.

I nstead, Plaintiff clains damages to his pension entitlenent
whi ch woul d have accrued but for the Defendant's breach of the
enpl oynent contract." |d. at 10.
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