IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1377

PH LLI PS PETROLEUM COVPANY,
Pl ai ntiff-Appellant,

VERSUS
GARY JOHNSON, Area Manager,
Dal | as Area Conpliance Ofice,
M neral s Managenent Service, et al.,

Def endant s- Appel | ees.

* * * *x *x % % * * *x *x % * * *x *x * * * * *x *x * * * *x *x * *

ATLANTI C RI CHFI ELD COVPANY,
Pl ai ntiff-Appellant,

VERSUS

BRUCE BABBI TT,
Secretary of Departnent of Interior, et al.,

Def endant s- Appel | ees.
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PH LLI PS PETROLEUM COVPANY,
Pl ai ntiff-Appellant,

VERSUS
GARY JOHNSON, Area Manager,
Dal | as Area Conpliance Ofice,
M neral s Managenent Service, et al.,

Def endant s- Appel | ees.
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PH LLI PS PETROLEUM COVPANY,
Pl ai ntiff-Appellant,

VERSUS
GARY JOHNSON, Area Manager,
Dal | as Area Conpliance Ofice,
M neral s Managenent Service, et al.,

Def endant s- Appel | ees.

Appeals fromthe United States District Court
for the Northern District of Texas
(CA3:89-1707-H x/w 3:89-2393-H, 3:89-2727-H & 3:89-2751-H)

PETI TI ON FOR REHEARI NG AND
SUGGESTI ON FOR REHEARI NG EN BANC

(Septenber 7, 1994)

Bef ore SM TH and BARKSDALE, Circuit Judges, and WALTER,* District
Judge.

JERRY EE. SMTH, Circuit Judge:™

No nmenber of this panel nor Judge in regul ar active service on
the court having requested that the court be polled on rehearing en
banc, the suggestion for rehearing en banc is DENIED. The petition

for rehearing is GRANTED so that we may address an issue that we

) District Judge of the Wstern District of Louisiana, sitting by
desi gnati on.

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled [DI‘I nci pl es of | aw i nposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant tothat rule, the court has determned that this
opi ni on shoul d not be published.



i nadvertently omtted fromour previous opinioninthis case. This
suppl enent al opi ni on nodi fi es our opinion issued on June 10, 1994,
22 F.3d 616 (5th Cr. 1994).

We previously reversed the district court's grant of summary
j udgnent to defendants because we concl uded that the MMS Procedure
Paper was a substantive rule pronmulgated w thout notice and
comment . Two of the four consolidated cases did not, however,
i nvol ve the Procedure Paper. Concluding that the statute of
limtations does not bar the agency's action, we affirm the
district court's grant of sunmary judgnent to defendants in those

cases.

| .

Phillips contends that the MMS orders are invalid, as they
cover royalties due froma period outside the six-year l[imtation
period i nposed by 28 U.S.C. § 2415(a), which bars "every action for
nmoney damages" brought by the United States unl ess the "conpl aint
isfiled wthin six years."” Phillips and ARCO contend that (1) MV
orders are "actions," and (2) royalty demands are actions "for
nmoney damages. "

The term"action for noney damages" refers to a suit in court
seeki ng conpensatory damages. The plain neaning of the statute

bars "every action for nobney danmages"” unless "the conplaint is

filed" within six years." (Enphasis added.) Thus, actions for
nmoney damages are commenced by filing a conplaint. Actions that do

not involve the filing of a conplaint are not "action[s] for noney



damages." Since the governnent has filed no conplaint,?! the agency
action is not a "action for noney damages." Thus, 8 2415 is no
bar .

In addition, the neaning of the phrase "noney danmages" is

narrowmy construed. See Bowen v. Massachusetts, 487 U. S. 879, 893

(1988) ("The fact that a judicial remedy may require one party to
pay noney to another is not sufficient reason to characterize the
relief as "noney damages.'"). "Money danages" normally refers to
a sum of noney used as conpensatory relief. 1d. at 897

By contrast, orders issued by MVE seek nonies due under a
contract with the governnent. Such contractual obligations cannot
be consi dered conpensatory. Agency orders are therefore not barred
by the limtations period of 8 2415. Consequently, we affirmthe
district court's grant of sunmary judgnent to defendants on those
causes not affected by the Procedure Paper. |In all other respects,
our prior opinion is unnodified. The judgnent is AFFIRVED | N PART
and REVERSED | N PART.

! This suit is for declaratory judgnent brought by Phillips and ARCO
noreover, the agency order cannot be construed as a conplaint.
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