IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1615
(Summary Cal endar)

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
JIM D. HUGHES,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:92-CR-216-H(2))

(March 14, 1994)

Before JOLLY, WENER and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

Def endant - Appel | ant Ji m D. Hughes has appeal ed the district
court's denial of his notion under former Federal Rule of Crim nal
Procedure 35(b) for reduction of sentence. For the reasons set
forth below, we conclude that the district court commtted no

reversible error and therefore affirmthe denial of Hughes' noti on.

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



I
FACTS AND PROCEEDI NGS
After Hughes pleaded guilty to conspiracy to conmt bank fraud
and was sentenced to twenty-one nonths inprisonnent, he filed a
nmotion for reduction of sentence pursuant to fornmer Fed. R Crim
P. 35(b). He argued, in part, that his sentence was
di sproportionate to the sentencing of his co-conspirators. The
district court denied Hughes' notion, and he tinely appeal ed.
I
ANALYSI S
As the conduct of conviction occurred prior to Novenber 1,
1987, the Sentencing GQuidelines did not apply. |n addition, Hughes
had the benefit of fornmer Rule 35(b), which provided: "Anotionto
reduce a sentence nmay be nade, or the court may reduce a sentence
W thout notion, within 120 days after the sentence is inposed

See United States v. Chagra, 957 F.2d 192, 194 n.1

(5th Gr. 1992).
As an initial matter, the governnent argues that Hughes'

motion was untinely, thereby depriving the district court of

jurisdiction to consider the notion. See In re United States,
900 F. 2d 800, 803 (5th Cir.) ("The tinme limt inposed by Rule 351is
jurisdictional."), cert. denied, 498 U S. 905 (1990). Hughes'

sentence was pronounced orally on February 4, 1993, yet he did not
file his notion for reduction of sentence until June 7, 1993.
Thus the basis of the governnent's argunent that Hughes'

motion for reduction was untinely is that it was filed 123 days



after oral pronouncenent of sentence. The governnment cites no
Fifth Grcuit precedent for the proposition that the Rule 35(b)
time period conmences when sentence is orally pronounced, as
opposed to when judgnent is entered. To the contrary, United
States, 900 F.2d at 803-04, suggests in dicta that the tine limt
begins to run when a conviction becones final. This view is

supported by the Eleventh Grcuit inlnre United States, 898 F. 2d

1485, 1486-87 (1ith G r. 1990) (holding that tinme limt begins to
run when sentencing order constitutes a final, appeal able order).
Hughes attenpts to avoid this issue altogether by insisting
that, as he was incarcerated at the tine, his notion was tinely
filed because he delivered the notion to prison officials on
June 2, 1993, to be mailed to the district court for filing

Hughes, proceeding pro se, argues that under Houston v. Lack,

487 U.S. 266, 108 S.Ct. 2379, 101 L.Ed.2d 245 (1988), his notion

was, therefore, tinely filed. Although the rule of Houston v. Lack

has been extended to all appellate filings by anended Fed. R App.
P. 25, it is unclear whether the rule has been extended to filings

under the Federal Rules of Crimnal Procedure. Cf. Thonpson V.

Rasberry, 993 F.2d 513, 515 (5th Cr. 1993) (extendi ng Houston V.
Lack rule to filings under Fed. R Cv. P. 72(b)).

Regardl ess of the issue of tineliness, though, Hughes' notion
for reduction was properly denied because it was wholly w thout
merit. W need not and therefore do not address the questions
whether the period for tinmely filing comences upon ora

pronouncenent of sentence, and whether a Rule 35(b) notion is



deened filed when a prisoner delivers the notion to prison

of ficials.
A district court's ruling under Rule 35(b) will be reversed
only for illegality or gross abuse of discretion. United States v.

Sinclair, 1 F.3d 329, 330 (5th Cr. 1993); United States v.

Castillo-Roman, 774 F.2d 1280, 1283 (5th Gr. 1985). Hughes does

not argue illegality; rather, he contends that the district court
abused its discretion by failing to sentence himin proportion to
co-conspirators who had been charged in separate i ndi ctments or not
charged at all. But a defendant cannot rely on his co-defendants

sentences as a yardstick for the propriety of his own sentence.
Al one, a nere disparity in sentences anong co-defendants does not

constitute abuse of discretion. United States v. Lindell, 881 F. 2d

1313, 1324 (5th Gir. 1989), cert. denied, 496 U'S. 926 (1990);

Castillo-Roman, 774 F.2d at 1283-84. Hughes' argunent, grounded in

conparative sentences, is therefore without nerit.

Even were we to undertake to nmake a conpari son of sentences,
the record on appeal contains no persuasive evidence that Hughes
sentence was disproportionate to those of other co-conspirators.
Hughes points to F. Roy Phillips and Roland Maness as co-
conspirators who were given disproportionately |esser sentences,
but neither of those individuals was charged i n Hughes' i ndi ctnent.
The only other individual charged in the Hughes' indictnent was
Donald Carl Edington, who was sentenced to fifty-four nonths
i nprisonnment. Al though Hughes' indictnent indicates that Phillips

pl ayed a role in the schene, there is nothing in the record show ng



the charges for which Phillips was eventually convicted, the
conduct that gave rise to his conviction, or the factors that may
have i nfl uenced his sentence. As for Maness, he was never indicted
or convicted; and, contrary to Hughes' suggestion, the record
contains no evidence reflecting that he was given any type of
immunity. As such, there is no basis upon which we could conpare
Hughes' sentence with those given to Phillips and Maness even if we
were constrained to do so. As to Edington, the district court
explicitly stated that it considered his sentence when it sentenced
Hughes. G ven the severity of Edi ngton's sentence in conparison to
Hughes', there would be no basis to find that Hughes was
excessively sentenced even if we were to engage in such a
conparative exercise. The district court's denial of Hughes'
nmotion is

AFF| RMED.



