UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2023
Summary Cal endar

OT'TO WOOTEN,
Pl ai ntiff-Appellant,

VERSUS

MCA NNI S CADI LLAC, | NC.,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA- H 91- 3588)

June 18, 1993
Before JOLLY, BARKSDALE, and E. GARZA, Circuit Judges.

PER CURI AM !
O to Woten appeal s an adverse summary judgnent. W AFFI RM
| .
Wot en was a sal esman for MG nnis Cadillac from1982 until he
was termnated in My 1990. On Decenber 6, 1991, he filed an
enpl oynent discrimnation action against MGA@nnis, alleging a

pattern of wongful denials of pronotion, and, eventual |y, w ongful

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



termnation.?2 Woten contends that he was qualified for certain
pronotions, but was denied those pronotions and was finally
term nat ed because he is black. MG nnis counters that Woten was
term nat ed because of unexcused absences and ot her m sconduct.

On March 25, 1992, the nmmgistrate judge granted Woten's
attorney leave to wthdraw and ordered that pleadings and
correspondence be sent directly to Woten at his hone address unti l
new counsel was retained. Two days later, MG nnis propounded
requests for adm ssion to Whoten at his hone address, sendi ng one
copy through regular mail and another via registered mail. (The
|atter was returned to McGnnis with a notation from the postal
service that it had not been clained after two notices to the
addressee. The forner, however, was never returned to MG nnis.)
Wot en acknowl edged in his deposition that the address to which
both copies of the requests were nailed was his correct address.

Five nonths later, not having received a response to the
requests, and therefore, pursuant to Fed. R Gv. P. 36(a), taking
the matters addressed as admtted, MGnnis noved for summary
judgnent. In support of the notion, it also offered the affidavit
of McG nnis' vice-president, explaining Woten's dism ssal. Woten
retai ned a newl awer and was granted an extension of tinme to reply

to the notion. Wen he did, he offered only his own concl usory

2 A formal charge of discrimnation was entered on February 11
1991, and Woten was issued a notice of right to sue on Septenber
9. This Title VII suit was properly filed within 90 days of that
noti ce.



affidavit in opposition. The district court granted sunmary
judgnent for MG nnis.
1.
As al ways, we review the appropriateness of summary judgnent
by applying, de novo, the sane standard as did the district court.

Herrera v. MIlsap, 862 F.2d 1157, 1159 (5th Gr. 1989). After an

i ndependent review of the record, we will affirmthe judgnent if
"there is no genuine issue as to any material fact and ... the
moving party is entitled to a judgnent as a matter of |aw'. Fed.

R Cv. P. 56(c). Though we draw all factual inferences in favor
of the nonnoving party, Herrera, 862 F.2d at 1159, we nust be ever
m ndful of the ultimte burdens of proof in a particular case. |If
a plaintiff does not offer evidence which can establish each
element of its prima facie case, then, by definition, there is no
genui ne issue of material fact, "since a conplete failure of proof
concerning an essential elenent of the nonnoving party's case
necessarily renders all other facts immterial". Celotex Corp. v.
Catrett, 477 U.S. 317, 322 [106 S.Ct. 2548, 2552] (1986). Woten
has failed to create triable issues of fact critical to both of his
clains. |Indeed, he has admtted them away.
A

To establish discrimnation in MG nnis's failure to pronote
him Woten is required to show that (1) he belongs to a racia
mnority, (2) he applied for and was qualified for a job the
enpl oyer was seeking to fill, (3) he was rejected in spite of his

qualifications, and (4) after that rejection, the job renmai ned open



and the enployer continued to seek applicants with Woten's
qualifications. See Arenson v. Southern Univ. Law Cr., 911 F. 2d
1124 (5th Gir. 1990), cert. denied, 111 S.C. 1417 (1991).

It is uncontested that Woten belongs to a racial mnority,
but even if we assune that he was qualified for a manageri al
position, he has failed to create a fact issue regarding the
remai ning elenents. By failing to respond to McG nnis's requests
for adm ssion, Woten adnmtted® that he withdrew his nanme from
consideration for the new car sales nmanager's position in 1985.*
In his affidavit, he confirnms that he withdrew his nane "[a]fter it
becane apparent that [McGnnis] was going to appoint a white
person". What ever his reason, Woten w thdrew his nanme and,
therefore, could not have been rejected.

In his affidavit, Woten also asserts that eight additional
managenent positions becane available during his tenure at
McG nnis. However, he does not even contend that MG nnis sought

to fill those positions or that he was qualified for them

3 Matters set forth in requests for adm ssion are, of course,
admtted unless the party to whomthe request is nade answers or
objects within 30 days. Fed. R Cv. P. 36(a). In his brief,
Wot en contends that his "Reply to Request for Adm ssions" raised
genui ne i ssues of material fact and | anents that the district court
failed to consider it. This cited Reply, however, is to Woten's
reply, including his affidavit, filed in opposition to sunmary
j udgnent. He never responded to MG nnis's requests for adm ssi on,
nor did he seek to withdraw or anmend the deened adm ssions.
Accordingly, his adm ssions remain. Fed. R Cv. P. 36(b).

4 Certainly this claim raised for the first tine in 1991,
presents a statute of [imtations problem MG nnis, however, did
not assert this possible bar in district court; nor does it attenpt
to raise it here.



Therefore, he failed to create a genuine issue for trial on a
critical elenment of his claimof wongful failure to pronote.
B

To establish a prima facie case of discrimnatory discharge,
in addition to again establishing protected class nenbership,
Wot en nust show that (1) he was discharged, (2) he was qualified
for the position fromwhich he was di sm ssed, and (3) the position
was filled with soneone who was not a protected class nenber.
Vaughn v. Edel, 918 F.2d 517 (5th Cr. 1990). Wot en has not
of fered any evidence that his fornmer position was filled by soneone
who is not black. As such, he has failed to establish a triable

issue on a critical elenment of his discrimnatory discharge claim?®

Accordi ngly, the judgnent is

AFFI RVED.
5 We note that, even if a prinma faci e case had been establi shed,
MG nnis clearly net its burden to respond by articulating a
"l egitimate nondi scrimnatory reason for its action", Vaughn, 918

F.2d at 521, by offering proof of Woten's series of unexcused
absences and its policy of discharging enployees on that basis.
The burden would then shift back to Woten to show that the
proffered legitinmate reason was a nere pretext. Woten did not
meet that burden; he admtted that he was "term nated for a valid
and credi bl e nondi scri mnatory cause".
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