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Before PCLI TZ, Chief Judge, GARWOOD and BARKSDALE, Circuit Judges.
POLI TZ, Chief Judge:”

Henry L. Carter appeals dismssal of his habeas corpus
petition under Rule 9(b) of the Rules Governing Habeas Corpus
Cases. W affirm

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Backgr ound

Convicted by a Texas jury of five counts of aggravated
robbery, Carter was sentenced in 1977 to one |ife sentence and four
concurrent 99-year sentences. He wthdrew his appeal before it was
heard, allegedly on the advice of counsel. He filed a federa
habeas petition which was dism ssed without prejudice for failure
to exhaust state renedies. He was then unsuccessful in an attenpt
to secure state collateral relief.

In 1981 Carter filed a second federal habeas petition urging
i neffective assistance of counsel, insufficiency of the evidence
supporting his conviction, defects in his indictnents, and a claim
that constitutionally infirm Louisiana convictions were used to
enhance his sentences. That petition initially was denied by the
district court. On appeal we vacated and remanded for an
evidentiary hearing. On remand the district court vacated four of
the five sentences as illegally enhanced but rejected habeas relief
as to one of the 99-year sentences which Carter presently is

serving. On appeal after remand we affirned.

Shortly thereafter the instant petition was filed. In this
petition Carter conplains of: (1) defects in the indictnent,
(2) ineffective assistance of counsel, (3) an illegal denial of a

motion for an out-of-tinme appeal of his conviction, and (4) the
state court's failure to tinely appoint appellate counsel. The
district court dism ssed as successive the ineffective assistance
and defective indictnent clains under Rule 9(b), simlarly

di sm ssing the remai ni ng clains as abusi ve because Carter has | ong



been aware of the facts and |legal predicates for sane. Carter

timely appeal ed.

Anal ysi s

Both the ineffective assistance of counsel and defective
i ndi ctnment clains previously have been heard and rejected. The
remai ni ng argunents were readily available to Carter at the tinme of
his previous petitions but were not raised. Carter made no
attenpt, either before the district court or in this appeal, to
show t he cause and prejudi ce or fundanental m scarriage of justice
necessary to excuse the successive or abusive elenents of the
present petition.! In this ruling the trial court did not err.

There is one issue which gives us cause for pause. The
district court did not provide Carter with the requisite "notice
that the court is considering [a 9(b)] dismssal and . . . 10 days
inwhichto explainthe failure to raise the newgrounds in a prior
petition."?2 As in Johnson v. MCotter, however, Carter responded
to the state's detailed Rule 9(b) notion, as well as to the
magi strate judge's recommendation, but never "explain[ed] why he
did not raise the present grounds . . . in his prior petition."3
He simlarly failed to provide any explanation for his reiteration

of argunents which previously had been raised and rejected. Wile

1See Sawyer v. Witley, 112 S. C. 2514 (1992); MO eskey v.
Zant, 499 U. S. 467 (1991).

2Urdy v. McCotter, 773 F.2d 652, 656 (5th Cr. 1985).
3803 F.2d 830, 833 (5th Gr. 1986).
3



we caution and remnd the district court of the necessity to
observe the Rule 9(b) notice requirenent, in this instance the
total absence of facts which m ght have prevented di sm ssal makes
clear the harm essness of the district court's error.*

The district court's Rule 9(b) dismssal is AFFI RVED

4l d.



