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(Cct ober 20, 1994)

Before JONES and DeMOSS, Circuit Judges, and TRIMBLE, District
Judge.

PER CURI AM **

Appel l ants Berry, Haynes and Nwanze were convicted of
participating in a large-scale conspiracy to defraud the United
States by obtaining and assisting others to obtain false and

fraudul ent tax refunds. They were al so convicted of several counts

District Judge of the Western District of Louisiana, sitting by
desi gnati on.

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



of filing false clains. Anobng other penalties, Berry and Haynes
were each sentenced to 33 nonth prison terns, and Nwanze was
sentenced to a 52 nonth prison term On appeal, they raise three
i ssues, none of which has nerit. W affirm

Appel lants first assert that the district court erred in
refusing to give their proposed jury instruction consisting of an
excerpt of governnent regulations concerning tax preparers.
Appel l ants contend that as el ectronic return originators, they were
not tax preparers and accordingly could not be assessed nost
preparer penalties. This instruction was properly refused by the
trial court. The particular regulation does not constitute a
defense to crimnal liability for participating in the filing of
fal se clains. Consequently, the regulation did not set forth a
| egal defense for the defendants. The court's charge sufficiently
covered appellants' defense because it instructed the jury to
convict themonly if defendants "understood the unlawful nature of
the plan or schene and knowi ngly and intentionally joined in the
plan"; the jury instructions further permtted conviction for
separate false clains only if the defendants know ngly presented
themto an agency of the United States. |If the jury believed the
defendants' evidence that they nerely transmtted electronic
returns wi thout know edge of their falsity, the jury could not have
convicted them

Appel  ant Nwanze argues that the trial court erred in

admtting certain exhibits at trial, but he did not object to their



adm ssion. The court did not commt plain error in this action.

United States v. dano, 113 S.Ct. 1770, 1779 (1993).

Finally, it is objected that Nwanze, as a "m nor pl ayer,"
shoul d not be held accountable for the full |osses, estinmated at
over $620,000, resulting fromthe conspiracy. Nwanze raised this
argunent as an objection to the PSR at the sentencing hearing. The
court overruled Nwanze's objections. Nwanze contends that the
district court's finding on the loss is not supported by credible
evidence and that it overrul ed his objections without offering the
proper factual findings as required by Fed. RCrimP. 32(c)(3)(D
We disagree. Appellant offered no factual evidence to rebut the
conclusions of the PSR but instead nmde nere conclusory
allegations that as a mnor player he should not be held
accountable for his coconspirators' conduct in furtherance of the
schene. Since he alleged no factual inaccuracy, the court's duty
to make findings pursuant to Rule 32(c)(3)(D) did not arise. In
any event, we find that the court's ruling denying the objection
i ncluded sufficient findings as required by the Rule. United

States v. Whitlow, 979 F.2d 1008, 1011-12 (5th Gr. 1992).

The judgnments of conviction and sentences of the

appel | ants are AFFI RVED



