IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2499
Summary Cal endar

KEVI N RAY JOHNSQON, LYNDON EARL
PARKS, and RONNI E LYNN GLOVER,

Pl aintiffs-Appellants,
vVer sus
CITY OF SPRI NG VALLEY,
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Sout hern District of Texas
(CA-H91-1347)

(July 1, 1994)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *
This is the appeal of the district court's order granting the
motion of the Cty of Spring Valley, Texas, for judgnent as a
matter of |aw pursuant to Rule 50 of the Federal Rules of G vi

Procedure. W affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



I

This suit was initiated by Kevin Ray Johnson, Lyndon Earl
Par ks and Ronnie Lynn dover (the "appellants") challenging the
termnation of their enploynment with the Police Departnment of the
City of Spring Valley, Texas ("Spring Valley"). According to the
appel lants, they were fired by the Gty Admnistrator, GCeorge
Par ker, because they exercised their First Anmendnent rights in
criticizing certain action taken by Parker.

After presentation of all proof to the jury, the district
court held that Parker was not a final policymker whose actions
could inpose liability on Spring Valley under 42 U S. C. § 1983.
The district court further found that Parker asked perm ssion from
the city council to termnate the appellants and the city counci
granted that perm ssion, making Parker its "nmessenger"” and not the
final policynaker. Follow ng this oral ruling, the appellants
counsel stated that their theory of the case was based on Parker's
bei ng t he policymaker and, in the |ight of the court's ruling, they
woul d not insist on submtting the case to the jury. Spring Valley
thereafter noved for judgnment pursuant to Rule 50 and that notion
was granted. The appellants tinely appeal ed.

I

Before the events giving rise to this suit, Spring Valley
enacted Odinance No. 169, creating the position of city
adm ni strator who would serve at the will of the city council.

That ordi nance gave specific powers to the city admnistrator,



i ncluding the power to "select or renove all departnent heads and

subor di nat e enpl oyees, " under the supervision of the city council.
By separate ordi nance, the city council created the Spring Valley
Police Departnment and gave specific authority to the city
admnistrator to take any personnel actions with regard to the
police departnent, in accordance with Odi nance No. 169.

In 1988, the appellants, all of whom were enployed by the
Spring Valley Police Departnent, joined the Spring Branch Menori al
Police Oficer's Union and, as nenbers of that organization,
attended neetings where actions taken by Spring Valley officials
were questioned or criticized. They also attended a neeting and
engaged i n conversati ons about encouragi ng Spring Valley residents
to run for election to the city council. The Spring Valley city
adm ni strator, George Parker, asked one of the appellants if he was
a menber of the Union.

On January 23, 1990, Parker advised the city council that he
intended to term nate the enploynent of the appell ants because he
believed that they were responsible for low norale in the police
departnent and because he believed that they had engaged in a work
sl omdown.! The city council nenbers questioned Parker regarding

t he basis of his recommendati on and authori zed himto term nate the

The city adm nistrator's recomendati on was based on a
recommendati on made to himby the police chief.



appel l ants' enpl oynent . ? The appellants were fired and they
thereafter initiated this suit.
11

A notion for judgnent as a matter of | aw under Rul e 50 of the
Federal Rules of G vil Procedure may be granted "[i]f during a
trial by jury a party has been fully heard on an i ssue and there is
no legally sufficient evidentiary basis for a reasonable jury to
find for that party on that issue." Fed. R Cv. P. 50(a)(1l). W
review an order granting a Rule 50 notion de novo, applying the

sane standard that guides the district court. Deus v. Allstate

| nsurance Co., 15 F.3d 506 (5th Cr. 1994). "If the evidence at

trial points so strongly and overwhelmngly in the novant's favor
that reasonable jurors could not reach contrary conclusion, this
court wll conclude that the notion should have been granted.

Omitech International, Inc. v. dorox Co., 11 F.3d 1316 (5th Cr

1994) .
The district <court granted the Rule 50 notion after
determning that the city council and not the city adm nistrator

was Spring Valley's policynmaker with respect to the appellants

2After the January 23 neeting, Parker advised a Spring
Val l ey resident that he was going to fire three enpl oyees and
that the decision was "political." The police chief also told
the appellants after they were termnated that he would tel
prospective enployers that they had not commtted any m sconduct
but were fired for political reasons. For these and ot her
reasons, the appellants contended that their firings were
unconstitutional. Because we conclude that the district court
properly held that Spring Valley was not |iable on other grounds,
we do not address this issue.



termnations. The appellants conceded that, because their theory
of the case was dependent on a ruling that the city adm ni strator
was t he policymaker, the case should not be sent to the jury in the
light of this adverse ruling.® Therefore, the issue before this
court is essentially whether the district court properly determ ned
the policynmaker for purposes of the appellants' termnation. |If
the district court's determ nation of that issue is correct, the
Rul e 50 notion was properly granted.

A municipality may only be held |iable under 42 U S. C. § 1983
"where it can be shown that the officials acted in accordance with
an official governnment policy or firmy entrenched custom"

Wrshamv. Gty of Pasadena, 881 F.2d 1336, 1339 (5th Cr. 1989).

The Suprenme Court has held that the district judge, relying on
"state and |l ocal positive |law' as well as "custom or usage,"”

must identify those officials or governnental bodies who
speak with final policymaking authority for the |ocal
governnental actor concerning the action alleged to have
caused the particular <constitutional or statutory
viol ation at issue.

31t is significant to our holding that the plaintiffs' case
was not based on a theory that the city council adopted a policy
or otherw se took action independent of the city admnistrator to
retaliate for the plaintiffs' exercise of their First Anendnment
rights. The point is that although the City authorized the
plaintiffs' firings, there is no unconstitutional policy
inplicated in this decision. To hold otherwise would be to
i npose liability on the city council under the doctrine of
respondeat superi or.



Jett v. Dallas |ndependent School D strict, 491 U S. 701, 737

(1989). See also Gonzalez v. Ysleta |Independent School District,

996 F.2d 745, 752 (5th Cr. 1993).
A "policynmaker" whose actions can render a nunicipality |iable
nmust

possess[] final authority to establish municipal policy
wWth respect to the action ordered. The fact that a
particular official--even a policymking official--has
discretion in the exercise of particular functions does
not, without nore, giverisetonunicipal liability based
on an exercise of that discretion. The official nust
al so be responsible for establishing final governnent
policy respecting such activity before the nunicipality
can be |iable.

Penbaur v. Gty of G ncinnati, 475 U S. 478, 483 (1986).

Even if a municipal official has authority to make policy in
sone areas, "policy making authority in areas other than the one
inplicated is not sufficient to inpose liability on the Gty."
Wrshamv. Gty of Pasadena, 881 F.2d 1336, 1340 (5th Cr. 1989).

As tried and argued by the plaintiffs, the dispositive question in
this case is whether Parker was a policymaker for Spring Valley
Wth respect to the termnation of the appellants' enploynent.
Looking to state |l aw, specifically Spring Valley's ordi nances,
we find that the city admnistrator's duties are expressly
delineated by the city council. It is inportant that the Gty
Adm ni strator has only the powers given to him by ordi nance, and
his exercise of those powers is "under supervision of the Cty
Counci | . " One of the city admnistrator's responsibilities--

specifically del egated by the city council--is to "pronote, denote,



and take any and all other necessary personnel actions" with regard
tothe city police departnent. According to the appel l ants, these
ordi nances had the effect of rendering the city admnistrator a
"policymaker" of Spring Valley.

Significantly, however, no ordi nance presented to the district
court gave the city admnistrator the authority to nmake the
policies that determ ned the circunstances under which enpl oyees
coul d be denoted or termnated. At nost, the city council gave the

city adm nistrator the discretionto hire and fire enpl oyees; even

if this discretion were exercised in an unconstitutional nanner,
Spring Valley could not be held liable for his actions so |ong as

the city council was not inplicated in such conduct. See Penbaur,

475 U. S. at 483, n.12. Even if Parker had final authority to nmake
the decision to term nate the appellants' enploynent, he was not a
city policymaker in that area. See Jett, 7 F.3d at 1248.

Therefore, the district court properly held that Parker was
not a policymaker for Spring Valley with respect to the appellants
term nation.

11
For the foregoing reasons, the judgnent is

AFFI RMED



