IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2739
(Summary Cal endar)

JAMES G HETZEL,
Pl ai ntiff-Appellant,

ver sus

MV FEDERAL LAKES, ET AL.,
Def endant s,

MARI NE TRANSPCORT LI NES
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA-H 89-3770)

(Novenber 22, 1994)
Bef ore DUHE, W ENER and STEWART, Circuit Judges.
PER CURI AM *

Plaintiff, Janes G Hetzel, was injured while clinbing stairs
in the course and scope of his enploynent on the notor vesse
Federal Lakes. Hetzel |ost his balance when the toe of the boots
he wore got caught underneath a step. Hetzel filed suit against
hi s enpl oyer, Bet hl ehemSt eel Corporation, for negligence, products
liability, and deceptive trade practices because it sold himthe

boot s. Het zel also naned as a defendant Marine Transport Lines

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



(ML), the owner and/or occupier of the MV Federal Lakes. Upon
motion of each defendant, the district court entered sunmary
j udgnent agai nst Hetzel. Hetzel appeals. W affirm

FACTS AND PROCEDURAL HI STORY

Janes Hetzel was enployed as a welder for Bethlehem Steel
Corporation during its repair operations on the MV Federal Lakes
which was docked at BSC s shipyard in Beaunont, Texas. At
approximately 3:45 a. m on Septenber 18, 1987, Hetzel was cli nbing
a flight of stairs while carrying 85 to 100 pounds of wel ding cable
on his shoulder. The toe of Hetzel's boot caught underneath the
"Il'ip" of the tenth step. Hetzel lost his balance, fell backward,
and twi sted his knee as he awkwardly stepped down to the eighth
st ep. Het zel attributes his injury to several factors which
i ncl ude noi sture (dew) on the stairs, a |layer of sand fromprevious
sandbl asting activity on board the vessel, and the allegedly
defective design of the boots. Het zel drew conpensation in the
formof disability paynents and nedi cal expenses, pursuant to the
Longshore and Harbor Wrkers' Conpensation Act (LHWCA), 33 U S. C
§ 901, et seq.

On COctober 13, 1989, Hetzel filed suit in Texas state court
agai nst Bet hl ehem Steel Corporation, and Marine Transport Lines.!?
The petition alleged that ML "manufactured, designed, or

mai ntai ned a defective and extrenely dangerous stairwell" which

! Hetzel also named the MV Federal Lakes as a defendant,
however, there was no attachnent of the vessel and no judgnent
rendered against it.



caused his injuries" and "failed to keep the working area and the
acconpanying stairwells clean of debris and excessive noisture.”
The petition also alleged that Hetzel's injuries "were caused by
the defectively designed safety boots sold to him by Defendant
Bet hl ehem under the '"threats' of job termnation'."

The case was renoved to federal court and each def endant noved
for summary | udgnent. On Qctober 5, 1992, the district court
granted summary judgnent against Hetzel as to each defendant.
Het zel requested reconsideration of this judgnent. The district
court reinstated his DIPA clains against Bethlehem Steel and
remanded themto state court, and naintai ned summary judgnent in
favor of MIL. Hetzel filed a second notion for reconsideration of
the judgnent in favor of MIL. The district court reaffirnmed the
summary judgnent in MIL's favor.

Het zel appeals the district court's Qctober 5, 1992 judgnent
and its rulings on the two notions for reconsideration as to
di smssal of his clains against MIL. W affirm

HETZEL'S CLAI M AGAI NST MIL

The district court determned that there was no proof that
vessel personnel had actual know edge of the debris from the
sandbl asting on the stairs and no proof that the vessel personnel
had control of the vessel. Hetzel contends that the district court
m sapplied the "open and obvi ous" doctrine and failed to properly
follow the precedent of this circuit.

Summary judgnent is proper if the pleadings, depositions,

answers to interrogatories, and adm ssions on file, together with



the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgnent as a matter of |aw Fed. R Cv.P. 56(c). Wen a party
fails to nake a showi ng sufficient to establish the existence of an
el ement which is essential to that party's case and on which that
party will bear the burden of proof at trial, there can be no

genui ne issue as to any material fact. Celotex Corp. v. Catrett,

477 U. S. 317, 322-23, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986). Thus,
where the record taken as a whole could not lead a rational trier
of fact to find for the non-noving party, there is no genui ne i ssue

for trial. Randolph v. Laeisz, 896 F.2d 964, 969 (5th Cr. 1990),

citing Matsushita Electric Industrial Co. v. Zenith Radio Corp.

475 U. S. 574, 586, 106 S.Ct. 1348, 1356, 89 L.Ed.2d 538 (1986).
The Longshore and Harbor Wrkers' Conpensation Act, 33 U S. C
8§ 901 et seq. ("the LHWCA"), establishes a conprehensive federal
wor kers' conpensati on programthat provides | ongshorenen and their
famlies wth various benefits for work-related injuries and

deaths. Howl ett v. Birkdale Shipping Co., us _, 114 S . ¢

2057, 129 L.Ed.2d 78 (1994). The injured | ongshoreman's enpl oyer - -
i n nost i nstances, an i ndependent stevedore--mnust pay the statutory
benefits regardless of fault, but is shielded from any further
liability to the | ongshoreman. |d. The LHWCA was anended in 1972.
The design of the 1972 Anendnents was to shift nore of the
responsibility for conpensating injured | ongshorenen to the party
best able to prevent injuries: the stevedore-enployer. Id.

"Subj ecting vessels to suit for injuries that could be antici pated



and prevented by a conpetent stevedore would threaten to upset the
bal ance Congress was careful to strike in enacting the 1972
Amendnent s. " Id. However, the vessel or shipowner is stil
subject to liability under certain circunstances.

As a general matter, the shipowner may rely on the stevedore
to avoid exposing the |ongshorenen to unreasonable hazards.

Sci ndia Steam Navi gation Co., Ltd. v. De Los Santos, 451 U S. 156,

170, 101 S.Ct. 1614, 1623, 68 L.Ed.2d 1 (1981). The LHWCA provi des
that an enpl oyee covered by the LHWCA may recover damages for
injuries caused by the negligence of a vessel. 33 U . S.C. 8§ 905(Db).

Accordingly, Scindia Steanlis broad statenent of vessel imunity is

tenpered by three general duties that shipowers owe to

| ongshorenen. Howett, 114 S.C. at 2063; Masinter v. Tenneco Q|

Co., 867 F.2d 892, 897 (5th Gr. 1989). First is the "turnover

duty,” whichrelates to the condition of the ship upon conmencenent
of stevedoring operations. How ett, 114 S. . at 2063; Scindia
Steam 451 U. S at 167, 101 S. C. at 1622. The second duty,
appl i cabl e once stevedoring operati ons have begun, provides that a
shi powner nust exercise reasonable care to prevent injuries to
| ongshorenen in areas that remain under the "active control of the
vessel ." Id. The third duty, called the "duty to intervene,"
concerns the vessel's obligations with regard to operations in

areas under the principal control of the independent stevedore.

Howl ett, 114 S. Ct. at 2063; Scindia Steam 451 U. S. at 167-178, 101

S.C. at 1622-28. This duty to intervene provides that, if the

shi powner becones aware of a dangerous condition in the ship's gear



during the stevedoring operation, and is also aware that the
stevedore is unreasonably failing to protect a | ongshorenan agai nst
t hi s danger, then the shi powner has a duty to intervene and repair

the gear constituting the danger.? Casaceli v. Mar t ech

International, Inc., 774 F.2d 1322, 1326, (5th Gr. 1985), cert.

denied, 475 U S. 1108, 106 S.C. 1516, 89 L.Ed.2d 914 (1986)
citing Scindia Steam 451 U S. at 172-76, 101 S.C. at 1624-26

The rationale of Scindia Steam is not |limted to stevedoring

operations; it applies to any independent contractor and its
enpl oyees covered by the LHWA and working aboard ship. See
Casaceli, 774 F.2d at 1326-27, quoting H Il v. Texaco, Inc., 674

F.2d 447, 451 (5th Cr. 1982); Teply v. Mobil Gl Corp., 859 F.2d

375, 377 (5th CGr. 1988).

The instant facts do not inplicate the "turnover duty". To
the extent that the second duty is inplicated, the district court
correctly determ ned that the record shows no indication that MIL
had active control of the stairway on which Hetzel was injured.
Thus, we are here concerned only with the duty to intervene.

Het zel argues that nenbers of the vessel's crew cane aboard

prior to his accident and were therefore aware that there was sand

2 See al so, Randol ph, 896 F.2d at 970 (citing Masinter, 867
F.2d at 897), where we stated that there is an exception to the
general rule of vessel immnity

if the vessel owner fails to intervene in the stevedore's
operations when he has actual know edge both of the
hazard and that the stevedore, in the exercise of
"obviously inprovident"” judgnent, neans to work onin the
face of it and therefore cannot be relied on to renedy
it.



on the vessel fromthe sandbl asting operations of an independent
contractor other than his enployer, BSC. Hetzel presented evidence
that he and another BSC enployee notified BSC of the hazardous
condition during a safety neeting. He argues that it was not BSC s
responsibility to clean up after another contractor. According to
Het zel , any nenber of the vessel's crew who cane on board woul d
have seen this dangerous condition (the sand that was all over the
pl ace), and this know edge i nputes notice to MIL

Even if we were to assune, arguendo, that (1) nenbers of the
vessel's crew did conme aboard and see the sand, (2) the crew
menbers held positions such that notice to MIL could be inferred
fromtheir know edge, and therefore (3) MIL had actual know edge of
the sand on the vessel, nere know edge is not enough to show a
breach of the duty to intervene. MIL is not held to a duty to
antici pate the danger of the sand. See Casaceli, 774 F.2d at 1327,

quoting Helaire v. Mbil Gl Co., 709 F.2d 1031, 1038-39 (5th Cr

1983) . Sonething nore is required when, as here, the alleged
dangers were obvious to BSC enpl oyees and arose during and in the

area of BSC s operations. See and conpare, Futo v. Lykes Bros.

S.S. Co., 742 F.2d 209, 215 (5th Cr. 1984); Casaceli, 774 F.2d at
1327- 28. Even if there exists a dispute as to whether MIL had
actual know edge that the sand was on the MV Federal Lakes, there
is no indication that ML had reason to know of the hazardous
nature of the sand, or reason to know that BSC or the other
contractor would not protect the | ongshorenen such as Hetzel from

t he danger. The party noving for sunmary judgnment need not



di sprove its opponent's claim but need show only that the party
who bears the burden of proof has adduced no evi dence to support an
el enent essential to its case. Tepley, 859 F.2d at 379. Hetzel
had t he burden of proving that MIL knew of the hazard and knew t hat
the contractors were unreasonably failing to protect |ongshorenen
fromthis danger. Even viewng the facts as asserted by Hetzel,
there is no proof of this elenent. Thus, Hetzel has failed to show
a genuine issue of material fact regarding the "sonething nore"
t han actual know edge that is a required el enent to show breach of
MIL's duty to intervene. Accordingly, the district court judgnent
is affirnmed.

SCOPE _OF THE APPEAL

In his brief, Hetzel challenges the district court's summary
judgnent in favor of Bethlehem Steel Corp., however, he did not
preserve this issue for appeal. Rule 3(c) of the Federal Rul es of
Appel l ate Procedure provides that a notice of appeal shal
designate the judgnent, order, or part thereof appealed from
Notices of appeal are liberally construed where the intent to

appeal an unnentioned or mslabeled ruling is apparent and there is

no prejudice to the adverse party. Securities and Exchange

Commi ssion v. Van Waeyenberghe, 990 F. 2d 845, n.3 (5th CGr. 1993);

C.A. Moy Marine Supply Co. v. Brunswick Corp., 649 F.2d 1049, 1056

(5th Gr. 1981), cert. denied, 454 U S 1125, 102 S.C. 974, 71

L. Ed.2d 112 (1981). However, where the appellant notices the
appeal of a specified judgnent only or a part thereof, this court

has no jurisdiction to review other judgnents or issues which are



not expressly referred to and which are not inpliedly intended for

appeal. C A My, |d.; see also, Ingrahamv. United States, 808

F.2d 1075, 1080 (5th G r. 1987).

Hetzel's first notion to reconsi der addressed both judgnents,
the district court granted partial relief as to his cl ai ns agai nst
BSC. His second notion to reconsider addressed only the ruling in
favor of MIL. After the district court maintained or affirned its
grant of summary judgnent against Hetzel and in favor of ML,
Hetzel filed a notice of appeal which reads as foll ows:

NOTI CE i s hereby given that the Plaintiff, Janmes G

Het zel , hereby appeals the final summary judgnent and

order overruling Plaintiff's First and Second Modti ons for

Rehearing as to dism ssal of Plaintiffs' cause of action

agai nst Defendant, Marine Transport Lines a/k/a Marine

Transport Lines Conpany a/k/a Mrine Transport Lines,

Inc., granted and/or reaffirmed by Order entered on the

docket of the District Cerk for the United States

District Court for the Southern District of Texas,

Houston Division, to the United States Court of Appeals

for the Fifth Grcuit in New Ol eans, Louisiana.

This notice does not inply anintent to appeal as to BSC. For this
reason, we do not address Hetzel's argunents regardi ng the summary
judgnent in favor of BSC.

CONCLUSI ON

Having found no error in the district court judgnment which
Het zel appealed, we affirmthe entry of sunmmary judgnent agai nst
Het zel and in favor of defendant Marine Transport Lines.

AFFI RVED.



