IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2802

Summary Cal endar

CHRI STOPHER J. MJRPHY,

Pl ai ntiff-Appellant,
V.
S. O WoObSs, JR, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
( CA- H 93- 2540)

(May 2, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

Chri stopher J. Murphy, proceeding pro se and in fornma
pauperis, appeals the district court's dismssal of his
conpl ai nt, brought pursuant to 42 U . S.C. § 1983, as frivol ous.

W affirmin part and vacate in part the judgnent of the district

court and remand for further proceedings.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



| .

Chri stopher J. Murphy (Mirphy), an inmate in the Texas
Departnent of Crimnal Justice--Institutional Division (TDCJ-I1D),
filed a conplaint pursuant to 42 U S.C. 8 1983 in the United
States District Court for the Southern District of Texas. Muirphy
all eged that various officials at the TDCJ-1D violated his Eighth
and Fourteenth Amendnent rights in that they were deliberately
indifferent to his being erroneously subjected to cel
restriction for twelve days.

Mur phy alleged the followng facts. Oficer Smetal falsely
charged Murphy with creating a disturbance. Mirphy was then
served with notice that a disciplinary charge had been filed
against him Six days later, Murphy was found guilty of the
charge after a disciplinary hearing was held before Oficer Boyd.
Mur phy was sentenced to fifteen days of cell restriction and | ost
ni nety days of "good tine" credit.

Thi s deci sion was overturned on appeal because of procedural
deficiencies, and a second hearing was held before O ficer
Si npson. Miurphy was again found guilty, and the sanme penalties
were inposed. However, at the tine of the second hearing, Mirphy
had al ready served twel ve days of the fifteen-day restriction
period. According to Miurphy, the hearing officer deliberately
failed to enter the credit for tine served in the hearing record.
Al t hough Mur phy made repeated requests that supervisory officers

correct this error, the matter was not corrected, and Mirphy



remai ned on restricted status, eventually serving a total of
twenty- seven days.

After filing an appeal to Warden Peterson, Mirphy received
notice that an admnistrative error had been made and that he
woul d be given a twelve-day credit that would apply to any future
cell restriction inposed on Murphy. Mirphy appeal ed this
deci sion, arguing that such a renedy would not restore his good-
time credit or the pronotional status given when an i nmate
retains a clear six-nonth record. The decision, however, was
made final when reviewed and approved by Warden Peterson and
State Cassification Chairman S. O Wods.

Mur phy alleged in his conplaint that Sinpson, the hearing
officer, acted with deliberate indifference in failing to note in
the hearing record that Mirphy possessed a twel ve-day cel
restriction credit. He further alleged that Peterson and Wods
acted with callous indifference in failing to vacate the
di sciplinary action taken agai nst himbecause of Sinpson's
procedural violation. He also alleged that if his case had been
properly reviewed in accord with prison regulations, the error
woul d have been di scovered and he woul d not have been placed on
cell restriction for the additional period. He thus contended
that the additional cell restriction inposed on himresulted in
cruel and unusual puni shnent.

The district court dismssed his conplaint as frivol ous

under 28 U. S.C. 8§ 1915(d). Murphy now appeal s.



An in forma pauperis conplaint is "frivolous" within the

meani ng of 8§ 1915(d) if "it |lacks an arguable basis in either |aw

or fact." Neitzke v. WIllians, 490 U S. 319, 325 (1989). A

conplaint is not automatically frivolous in the context of
8§ 1915(d) because it fails to state a claim id. at 331, and thus
shoul d be dism ssed only in limted circunstances. W review

8 1915(d) dism ssals for an abuse of discretion. Denton v.

Her nandez, 112 S. C. 1728, 1734 (1992); Moore v. Mbus, 976 F.2d
268, 270 (5th Cir. 1992).
L1l

Mur phy contends that the district court abused its
discretion in dismssing his Eighth Anendnent claim He argues
that Sinpson--by failing to note Mirphy's twel ve-day cel
restriction credit in the disciplinary hearing record--and
Pet erson and Wods--by failing to vacate the disciplinary action
agai nst hi m because of Sinpson's procedural error--acted with
deli berate indifference towards himand thus violated his Eighth
Amendnent rights. Mirphy argues that his Ei ghth Arendnent rights
were violated because the additional cell restriction inposed on
hi m anounted to "cruel and unusual” punishnent.

Confinenent in an isolation cell is a formof punishnent
subject to scrutiny under Eighth Arendnent standards. Hutto v.
Fi nney, 437 U. S. 678, 685 (1978). Wiile punitive isolation is
not unconstitutional per se, " . . . it may be, depending on the

duration of the confinement and the conditions thereof." 1d. at



685, 686. When it is clainmed that a prison official has
inflicted cruel and unusual punishnent, the |aw mandates an

inquiry into the official's state of mnd. WIlson v. Seiter, 111

S. . 2321, 2324 (1991). The prisoner nust establish that the
official acted with "deliberate indifference" to the conditions
of his confinement. |d.

Mur phy acknow edges that an admi nistrative error had been
made concerning the additional cell restriction tinme inposed on
hi m and that he would be given a twelve-day credit that would
apply to any future cell restriction. He has thus failed to
establish that the defendants acted with "deliberate

indi fference" to the conditions of his confinenent. See Mor gan

v. Fancher, No. 92-7326 (5th Cr. June 22, 1993) (unpublished)
(determ ning that an inmate who renmai ned in segregation for
twenty-si x days because of a clerical error failed to establish
that prison officials had acted with "deliberate indifference").
Further, the Eighth Anendnent affords prisoners protection
agai nst the "wanton and unnecessary infliction of physical pain,"

as well as agai nst exposure to egregious physical conditions that

deprive them of basic human needs. Rhodes v. Chapman, 452 U. S

337, 347 (1981). However, to the extent that the conditions of

whi ch the prisoner conplains are restrictive and even harsh, but

not "cruel and unusual," they are only part of the penalty that

crimnal offenders pay for their offenses against society. 1d.
Al t hough Murphy all eges that twelve extra days in cel

confinenent constituted "cruel and unusual" puni shnment, he has



not alleged that he was subjected to i nhumane conditions or was
caused any physical pain while he was so confined. The district
court therefore did not abuse its discretion in dismssing
Mur phy's conpl aint as frivolous insofar as it raised an Ei ghth
Amendnent cl ai m

| V.

Mur phy al so contends that prison supervisory officials
shoul d have vacated the disciplinary action taken against him
because of the "procedural violation" which occurred during his
second hearing, i.e., the failure to record his twelve days of
credit in the hearing record. The district court determ ned that
Mur phy received the procedural due process to which he was
entitled with respect to his second disciplinary hearing because
he received the m ni num procedural safeguards required by Wl ff

v. McDonnell, 418 U S. 539 (1974). Wl ff requires (1) advance

witten notice of the violation; (2) a witten statenent of the
factfinder as to the evidence relied upon and the reasons for the
disciplinary action taken; and (3) the right to present w tnesses
and docunentary evidence if doing so would not be unduly
hazardous to institutional safety or correctional goals. [d. at
563- 66.

Mur phy acknow edged that he received a second hearing
because procedural violations occurred during the first hearing,
and he did not allege in his conplaint that prison officials
failed to provide any of the Wil ff safeguards with respect to his

second hearing. Further, he has alleged no constitutional



provi sion, statute, or regulation entitling himto have the
di sciplinary action vacated because of the failure to record his
twel ve days of credit in the hearing record. The district court,
therefore, did not abuse its discretion in dismssing Mirphy's
claim

V.

Mur phy further contends that prison officials violated
prison regulations in failing to give himcredit for the tinme he
served in cell restriction before his second hearing and in
acting in an arbitrary and capricious manner wwth respect to his
grievance concerning the total anount of tinme he was being forced
to spend in cell restriction. Hence, he contends that the
district court abused its discretion in dismssing this part of
hi s conpl ai nt.

Cenerally, a violation of a prison regulation does not

establish a constitutional violation. Jackson v. Cain, 864 F.2d

1235, 1251-52 (5th Gr. 1989). However, "substantive |imtations
pl aced on the discretion of prison officials by particularized

standards or criteria serve[] to create [a] liberty interest."

G bbs v. King, 779 F.2d 1041, 1044 (5th Cr.), cert. denied, 476
U S. 1117 (1986).

Mur phy al l eged generally in his conplaint that in review ng
his grievance, prison officials did not conply with prison
regul ati ons and thus caused himto serve twenty-seven days of
cell restriction instead of fifteen. In his brief, Mirphy refers

to prison regulations that provide that the nmaxi mum puni shnent



whi ch may be inposed on a prisoner in admnistrative segregation
for a disciplinary offense is fifteen days of cell restriction.

| f the prison regulations to which Murphy refers creates the
expectation that an offense will result in no nore than a certain
maxi mum puni shmrent and a greater punishnent is given, the
officials may have violated his substantive due process rights.
Jackson, 864 F.2d at 1252. Further, if these regul ations do
create substantive rights, Murphy was entitled to an

adm ni strative decision that was not arbitrary and capri ci ous.

See Stewart v. Thigpen, 730 F.2d 1002, 1005 (5th Cr. 1984).

Mur phy does not quote the | anguage of the regul ati ons upon
which he relies, and it is thus not clear fromthe record whether
t hey i npose substantive limtations on prison officials in the
enforcenent of their provisions. Mirphy's allegations therefore
require further factual devel opnent before a proper 8§ 1915(d)

determ nati on can be nmade. See Eason v. Thaler, 14 F.3d 8, 9-10

(5th Gr. 1994) (determning that if a plaintiff "m ght have
presented a non-frivol ous section 1983 clainf in a Spears hearing
or by a questionnaire, then dism ssal as frivol ous under
§ 1915(d) was premature).
VI .
For the foregoing reasons, we AFFIRM in part and VACATE in
part the judgnent of the district court and REMAND for further

proceedi ngs consistent with this opinion.



