IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3215
Summary Cal endar

BRI AN AMOND,
Pl ai ntiff-Appellant,
ver sus

PROFESSI ONAL DI VERS OF NEW ORLEANS
and CROSS MARI NE, | NC.

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Eastern District of Louisiana
(91- Cv-1599- A-5)

(February 18, 1994)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *
I
Brian Anond filed suit against Professional Divers of New
Oleans, Inc. ("Professional Divers") and Cross Mrine, Inc.

("Cross Marine"), inter alia, under the Jones Act and general

maritime law for injuries he sustained during an alleged diving

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



accident. Anond contended that as a result of the negligence of
the defendants and/or the unseaworthiness of the vessel he
contracted deconpression sickness (the bends) and Carpal Tunnel
Syndr one.

On direct exam nation, Anond testified to prior cocaine and
marijuana use and drug rehabilitation at two institutions.
Further, Anmond admtted to lying on his Professional Divers'
enpl oynent application about illegal drug use and prior work
injuries and to providing fal se answers to questions posed during
the required pre-enploynent physical. During cross-exam nation
Almond admtted to lying on his enploynent application when he
stated that he had never sued for a personal injury. On direct
exam nation, however, he had earlier stated that this was one of
the questions on the application he answered truthfully.

Anmond testified that follow ng a dive on January 31st he felt
tired and had pains in his elbow indicating to him that he had
deconpression sickness or the bends. On cross-exam nati on,
however, Anond testified that he did not feel he had the bends
until the afternoon of February 6th.

Anmond testified that he told his diving supervisor that he was
havi ng problens with his el bows to which the supervisor replied it
was just fatigue. He testified that he renenbered telling
everybody on the barge about his physical problens. Nevertheless,
there was testinony casting doubt on the truth of nuch of this

t esti nony.



Almond testified that following an argunent wth a
Prof essional Divers' supervisor, he was discharged. Shortly
thereafter, he reported that he was havi ng pains and that urination
was giving him problens. He was then put in the conpression
chanber. He was hospitalized for seven days.

A psychiatrist, Dr. Rennie Culver, examned Anond and

testified at the trial. He testified that Anond fit the
personality profile of a sociopath. Cul ver testified that
sociopaths will lie to get whatever they want.

Anmond noved for a directed verdict prior to the subm ssion of
the case to the jury.! That notion was deni ed. Followi ng jury
del i berati ons, the jury answered "No" to the follow ng
i nterrogatory:

Do you find by a preponderance of the evidence

that on or about January 31, 1991, while

conducting diving operations from the MYV

Sout hern Cross |, Brian Anond was involved in

an accident causing himinjuries?
Amond noved for a new trial but did not renew his notion for
judgnent as a matter of law. The district court denied the notion.
He appeals fromthe final judgnent of the district court.

|1

Amond argues that the district court erred in allowng the

adm ssion of Defendant's Exhibits 1, 2, and 3. Anond argues that

! Effective Decenber 1, 1991, the term"judgnent as a matter
of law' replaced the terns "directed verdict" and "judgnent
notwi thstanding the verdict." See Feb. R Qv. P. 50 advisory
commttee's note (1991 anendnents).



the defendant failed to connect up the evidence as required by Fed.
R Evid. 608(b). Id. These exhibits consist of a discharge
summary from Blue Waters Treatnent Center (D-1), a portion of a
medi cal record from that center (D-2), and a nurse's notes from
Sout heastern Loui si ana Hospital (D-3). Anobnd argues that "[a]fter
adm ssion of D1, D2 and D3 counsel for the plaintiff then proceeded
to ask plaintiff about prior drug use in order to aneliorate what
was sure to be the forthcom ng i npact of the docunentary D1, D2 and
D3 "

Prior to the direct exam nation of Anmond, Anond' s counsel

objected to the adm ssion of Defendant's exhibits 1, 2, and 3 on

the grounds that they needed to be "connected up." The court
responded that, "I know what they [your objections] are. | don't
think you have a leg to stand on . . . But unless you can tell ne

about sonething | don't know about, your objections are going to be
overrul ed. You can nmake your case accordingly." A strict reading
of the record is that the court had not yet ruled on the
adm ssibility of the exhibits when counsel for Anond broached the
subj ect of Anond's prior drug use on direct. The court clearly had
not rul ed on the adm ssion of the exhibits prior to Anond's openi ng
statenent in which he nentioned Anond's drug use.

Fol | ow ng the direct exam nation of Anond, the district court
ruled that the exhibits were cumulative in |ight of Anmond's

adm ssions on direct. The court ruled that it would allow the



evidence to be admtted only if there was a di screpancy between t he
exhi bits and Anond's testinony.

The scope of cross-examnation is limted to "the subject
matter of the direct examnation and matters affecting the
credibility of the witness.”" Fed. R Evid. 611(b). "Inplicit in
the rule is that all evidence relevant to the subject matter of
direct examnationis within the scope of cross-examnation." U.S.

v. Beechum 582 F.2d 898, 907 (5th Cr. 1978) (en banc) (cri m nal

case), cert. denied, 440 U. S. 920 (1979). The challenged exhibits
concern matters within the scope of direct.
Mor eover, considerable deference is afforded a trial judge's

evidentiary rulings. Hardy v. Chenetron Corp., 870 F.2d 1007, 1009

(5th Gr. 1989). This court will reverse an evidentiary ruling
only "when the district court has clearly abused this discretion

and a substantial right of a party is affected.” Rock v. Huffco

Gas & Ol Co., Inc., 922 F.2d 272, 277 (5th Cr. 1991) (interna

gquotations and citations omtted).
Amond contends that the adm ssion of the exhibits was not
proper under Fed. R Evid. 608(b) that provides:

[ s] pecific instances of the conduct of a witness, for the
purpose of attacking or supporting the wtness'
credibility, other than conviction of a crine as provi ded
in rule 609, may not be proved by extrinsic evidence.
They may, however, in the discretion of the court, if
probative of truthful ness or untruthful ness, be inquired
into on cross-exam nation of the witness (1) concerning
t he W t ness'’ character for t r ut hf ul ness of
unt r ut hf ul ness,



As we have noted before in a crimnal case, Fed. R Evid. 608(b)
al l ows cross-exam nation of conduct that nmay bear on a witness's

credibility for inpeachnent purposes. U.S. v. Farias-Farias, 925

F.2d 805, 809 (5th Cr. 1991). W have indicated in another
crimnal case that Rule 608 does not apply in " determning the
adm ssibility of relevant evidence introduced to contradict a

wWtness's testinony as to a material issue.'" U.S. v. Lopez, 979

F.2d 1024, 1033 (5th Cr. 1992), cert. denied, 113 S Q. 2349

(1993) (citing U.S. v. QOpager, 589 F.2d 799, 801-02 (5th Gr.

1979)). Fed. R Evid. 403 controls the adm ssion of such
contradiction evidence. Lopez, 979 F.2d at 1034. "Extrinsic
evidence . . . is adm ssible under the general standards of Rules

402 and 403 to contradict specific testinony, as long as the
evidence is relevant and its probative value is not substantially
out wei ghed by the danger of unfair prejudice.” 1d.

Al t hough Anmond had nmde general adm ssion concerning his
treatnent for drug and alcohol problens, the exhibits were
introduced and used to contradict specific portions of Anmond's
testinony. See Ranps v. Liberty Mut. Ins. Co., 615 F.2d 334, 340

(5th Gr. 1980), cert. denied, 449 U S. 1112 (1981). A portion of
the original D-1 was introduced as evidence contradicting Anond' s
statenent on direct that he had never abused al cohol. D-2 was
introduced to contradict Anond's statenment on direct that he

started using cocaine at the age of 27 or 28. D3 was introduced



as evidence contradicting the representati on Arond nmade on cross
t hat he never had "track marks in both arns."

The rel evance of the evidence was not outwei ghed by t he danger
of unfair prejudice. The determ nation of the issue whether there
was an acci dent on January 31st depended | argely on the credibility
of Anond's testinony. The adm ssion of the exhibits undoubtedly
weakened Anmond's credibility with the jury. To constitute unfair
prej udi ce under Rul e 403, evidence nust be nore than nerely adverse
to the opposing party. See Ranps, 615 F.2d at 340.

11

Anmond argues that the evidence established beyond question
that he was involved in a diving accident. Although Anond noved
for a judgnent as a matter of law prior to the subm ssion of the
case to the jury, he failed to renew his notion after the entry of
the judgnent. See Fed. R Gv. P. 50(b). Amond di d, however
raise the sufficiency issue in his notion for newtrial. W have
found no authority indicating whether the sufficiency of the
evi dence supporting the jury's findings is revi ewabl e on appeal in
the absence of a renewed notion for judgnent as a matter of |aw
after the trial. See Fed. R GCv. P. 50(b).

Neverthel ess, if the issue has been properly preserved, the
standard of review for sufficiency clains arising under genera
maritime lawis "in light of all the evidence whether "reasonable
men could not arrive at a contrary verdict' to that urged by

nmovant." Fontenot v. Tel edyne Mwvible Ofshore, Inc., 714 F. 2d 17,




19 (5th Cr. 1983). The standard of review for sufficiency clains
arising under the Jones Act is "whether there is a “conplete
absence of probative facts' to support the non novant's position."
Id.

Because the jury's verdict--that Anond was not involved in an
acci dent on January 31, 1991--is supportable under all potentially
applicable standards, we have no hesitation in affirmng.
Testinony from Anond' s treating physician suggests that the bends
are di agnosed | argely through subjective conplaints. Dr. Garner
testified that a sociopath could m sl ead his physician. There was
testi nony suggesting that Carpal Tunnel Syndronme coul d have been
caused by a conbi nati on of Anond's drug use and a congenital defect
of Anond's.

The recordis replete with i nstances of Anond's propensity for
unt r ut hf ul ness. It is well-settled that this court gives great
deference to the credibility determ nations of the trier of fact.

Martin v. Thomas, 973 F.2d 449, 453 (5th Gr. 1992). The judgnment

of the district court is consequently

AFFI RMED



