UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-3348
Summary Cal endar

REA NALD R. ROBI CHAUX,
Pl ai ntiff-Appellant,

VERSUS

BRUCE LYNN, Secretary,
Departnent of Corrections
State of Louisiana, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

(CA-91-CV-3097 1" (5))
(April 5, 1994)

Bef ore GARWOOD, SM TH and DeMOSS, Circuit Judges.
PER CURI AM *
BACKGROUND

Regi nal d R Robi chaux, a Loui si ana state prisoner incarcerated

in Washi ngton Correctional Institute (W), filed this pro se 42

" Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



U S.C. 8§ 1983 action agai nst Secretary Bruce Lynn! of the Loui siana
Departnent of Corrections, and enployees of W, Warden Ed Day,

Captains Judith Phelps and G Sl ade, Nurse Stephanie Owens, and
Sgt. Mark Kennedy, in their official and individual capacities, for

all eged deprivation of his due process in connection wth a
di sciplinary hearing on March 4, 1991, and for alleged retaliation
for using the prison grievance procedure in Qctober 1990. The
def endant s noved for summary judgnent, to whi ch Robi chaux responded
wth his owmn notion for summary judgnent. The magi strate judge
reported that the defendants' notion for summary judgnent shoul d be
granted and recommended dism ssing Robichaux's conplaint wth
prejudi ce. Over Robi chaux's objections, the district court adopted
the magistrate judge's report and recommendation, granted the
def endants' notion for sunmary judgnent, and di sm ssed Robi chaux's
conplaint with prejudice. Robichaux tinely appeal ed.? W AFFI RM
t he decision of the trial court.

Dl SCUSSI ON

We note initially that Robi chaux does not chall enge on appeal
the district court's dismssal of his clains regarding the
conposition of the March 4, 1991 disciplinary board, Secretary
Lynn's failure to sign Robichaux's appeal of the Mrch 4, 1991

!Richard L. Stal der succeeded Bruce Lynn as Depart nent
Secretary on January 13, 1992.

2Robi chaux nmoves this Court for in fornma pauperis (IFP)
status on appeal. Because the district court granted Robi chaux
| eave to proceed | FP, and that status has not been de-certified,
Robi chaux's notion is denied as unnecessary. See Fed. R App. P
24(a) (when IFP notion is granted by district court, party may
proceed without further application to the Court of Appeals).
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guilty verdict, and an alleged violation by all of the defendants
of his Eighth Amendnent right to be protected from cruel and
unusual punishnment. W will not consider |egal issues Robi chaux

has failed to raise. See Brinkmann v. Abner, 813 F.2d 744, 748

(5th Cr. 1987). The granting of summary judgnent and the
dismssal as to these clains is affirned. This effectively
di sposes of all of the clains against Lynn.

Review of a district court's ruling on a notion for summary

judgnent is plenary. King v. Chide, 974 F.2d 653, 655 (5th Cr.
1992). W apply the sane standards as those that govern the
district court's determ nation. Id. W will grant sunmary
judgnent if "there is no genuine issue as to any material fact and
the noving party is entitled to a judgnent as a matter of
law." 1d. at 655-56 (quoting Fed. R G v. P. 56(c)). To determ ne
whet her there are any genuine issues of material fact, we wll
first consult the applicable substantive law to ascertain the
material factual issues. W then review the evidence bearing on
those issues, viewng the facts and inferences in the |ight nost
favorable to the nonnoving party. 1d. at 656.
Robi chaux generally alleges failure to supervise as the basis
for his § 1983 clains against Warden Day. "Under section 1983,
supervisory officials are not I|iable for +the actions of

subordi nates on any theory of vicarious liability." Thonpkins v.

Belt, 828 F.2d 298, 303 (5th Cr. 1987). There can be liability if



a supervisor is either personally involved in the constitutional
deprivation or there 1is a <causal connection between the
supervi sor's conduct and the violation. Id. at 304. Robi chaux
does not allege Day's personal involvenent in any constitutional
deprivation or any causal connection between Day's conduct and any
violation outside of his alleged failure to supervise.
Consequently, the district court's decision to grant sunmary
judgnent and dismss the clains as to Day is affirned.

Therefore, we address two issues in this appeal:

(1) \Whether the defendants deni ed Robi chaux due process at
his disciplinary hearing; and

(2) \Whether the defendants retaliated agai nst Robi chaux for
using the prison grievance procedure.

| ssue 1: Due Process

Robi chaux argues that t he defendants deni ed hi mdue process in
connection with his disciplinary hearing held on March 4, 1991. He
contends that defendants Slade and Owens violated due process
requi renents by: 1) failing to give himadvance witten notice of
t he charge against him when they, as the sole nenbers of the
di sciplinary board, anended the charged offense of "threat to
security" to one of "defiance;" 2) failing to grant hima notion of
continuance to allow himto prepare a defense to the new charge;
and 3) failing to give hima witten statenent of the evidence
relied upon by themin arriving at the guilty verdict.

According to the incident report dated March 4, 1991, Robi chaux
told a correctional officer that a kitchen worker had passed his

plate to soneone else and that he ought to "punch one of those



fuckers or kill them" He also allegedly stated that "[s]ecurity's
just as bad. I'mgonna kill them They won't do it again." The
nature of the incident was | abeled "Threat [t]o Security," but was
changed to "Defiance #3." The summary of the evidence and reasons
for the decision noted only "[a]Jnend to Rule #3" and "[c]redibility
of officer and inmate[']s statenents.” The disciplinary board,
Sl ade and Omens, found Robichaux guilty and sentenced himto 10
days of isolation with the notation "credit 3." Robi chaux was not
deprived of his constitutional rights if the state provided a

procedural |y adequate hearing. Stewart v. Thigpen, 730 F.2d 1002,

1006 (5th G r. 1984). Arguably, Robichaux's punishnent of
i sol ati on and possible | oss of good-tine credits activated the nore

ri gorous due process standards of Wl ff v. McDonnell, 418 U. S. 539,

563-66, 94 S.Ct. 2963, 41 L.Ed.2d 935 (1974) instead of the |ess
demandi ng strictures of Hewitt v. Helns, 459 U S. 460, 476-77, 103

S.C. 864, 74 L.Ed.2d 675 (1983). See Walker v. Navarro County

Jail, 4 F.3d 410, 412 (5th Gr. 1993) (this Crcuit has not yet
drawn a clear boundary between the two standards). However, we
have determ ned that even under Wl ff, Robichaux received the
process he was due.

WIff held that a prisoner punished by solitary confinenent
and the | oss of good-tine creditsis entitled to 1) advance witten
notice of the violation; 2) a witten statenent of the factfinders
as to the evidence relied upon and the reasons for the disciplinary
action taken; and 3) an opportunity to present wtnesses and

docunentary evidence in his defense when permtting himto do so



would not be wunduly hazardous to institutional safety or
correctional goals. WIff, 418 U S. at 563-66. Wthin the above
limts the federal courts should afford wi de discretion to prison

officials. Gbbs v. King, 779 F.2d 1040, 1044 (5th Cr.), cert.

deni ed, 476 U.S. 1117 (1986).
Amended Charge and Failure to Grant 24-Hour Conti nhuance

On appeal of the board's guilty verdict, the appeals board
stated that no continuance was necessary as there was no
substantial difference as to the nature of the charge. The
disciplinary board did not add a charge but nerely nodified the
original charge of "threat to security" to "defiance" to nore
accurately reflect the nature of the violation. The conduct on
whi ch the "new charge" was based was the sane conduct described in
the original incident report.

The Louisiana Departnent of Public Safety and Correction
Di sciplinary Rul es and Procedures of Adult Prisoners (the Handbook)

reveals that there is no rule violation |abeled "threat to

security." The rel evant portion of the violation "defiance" states
that "[n]o prisoner shall . . . threaten physically or verbally to
commt bodily harm upon an enployee. . . . No prisoner shal

threaten an enpl oyee in any nmanner.

The di sciplinary board nerely changed the title of the offense
to reflect an actual violation, wthout changing the nature of the
of fense. Such a change did not necessitate a different defense by
Robi chaux to the chall enged conduct. Consequently, we hold that

Robi chaux was given adequate notice of the nature of the charge



against him and the disciplinary board's failure to grant
Robi chaux a 24-hour conti nuance to prepare anot her defense did not
violate his due process rights.

Failure to Gve Witten Statenent
Reqgar di ng Evi dence for Deci sion

As earlier stated, Robichaux contends that he was entitled to
a witten statenent of the evidence relied upon by the board, not
just a notation that he was found guilty on "the credibility of
officer and inmate[']s statenents."” Under Wbl ff, Robichaux is
entitled to a "witten statenent by the factfinders as to the
evidence relied on and reasons for the disciplinary action."
WIff, 418 U. S. at 564 (internal quotations and citation omtted).
Robi chaux was present at the hearing and argued his defense to the
board. Robi chaux's presence at the hearing indicates that he heard
the case presented against him and any accusing testinony.
Consequently, we hold that the board's notation that its decision
was based upon the credibility of Robichaux's and the officer's
statenents constituted adequate "witten statenment[s]" under Wl ff.

See McShan v. Fregia, 986 F.2d 1418 (TABLE), No. 92-7312, p. 7 (5th

Cr. Feb. 10, 1993) (unpublished; copy attached as Appendix 1).

| ssue 2: Retal i ati on

Robi chaux al so contends that defendants Phel ps and Kennedy
retaliated against himfor using the prison grievance procedure.
Robi chaux contends that in October 1990, Kennedy wote a "trunped-

up" and "falsified" disciplinary report to retaliate against
Robi chaux because he had a suit pendi ng agai nst Phel ps, and he had
that sane day filed an adm nistrative renedy procedure against
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anot her correctional officer. Phelps furthered the retaliation by
pl aci ng Robichaux in admnistrative |ockdown in reliance upon
Kennedy's report. The disciplinary board ultimtely dismssed the
disciplinary report's charges agai nst Robi chaux, and Robi chaux was
rel eased fromadm nistrative | ockdown.

| f the prison regulations establish a liberty interest in the
use of the prison grievance procedures, then an allegation show ng
retaliation against a prisoner for the exercise of that right

states a valid § 1983 claim Jackson v. Cain, 864 F.2d 1235, 1248-

49 (5th G r. 1989). The Handbook has established an adm ni strative
remedy procedure through which an inmate may seek formal review of
any grievances or conplaints. The Handbook states that "[t] hrough
this procedure, inmates shall receive reasonable responses and
where appropriate, neaningful renedies.” Under the heading
"Reprisals,” it further states that "[no] action shall be taken
against anyone for the good faith wuse of or good faith
participation in the [grievance] procedure.” This mandatory
| anguage arguably creates a liberty interest in the use of the

prison grievance procedures. See Jackson, 864 F.2d at 1248-49.

The def endants admt that Kennedy i ssued a di sciplinary report
agai nst Robi chaux and that followng a hearing, the charge was
di sm ssed. The defendants do not deny that Phel ps pl aced Robi chaux
in adm nistrative |ockdown pending the hearing in reliance upon
Kennedy's report. The disputed issue is rather Kennedy's and
Phel ps' states of mind while filing the incident report and pl aci ng

Robi chaux in tenporary admnistrative | ockdown. O her than



Robi chaux's allegations that Kennedy and Phel ps had retaliatory
notives, there are no material facts to support his claim In
addi tion, Robichaux adm nistratively appeal ed the adverse deci sion
on his adm nistrative renedy procedure and raised his allegations
of retaliation. A witten "thirdstep" response stated that
Robi chaux had provided no evidence of retaliation. Consequently,
we hol d that Robi chaux has not raised a genuine issue of nmateri al
fact on his retaliation claim

CONCLUSI ON

Therefore, we AFFIRM the district court's decision to grant
summary judgnent in favor of defendants and to dism ss Appell ant

Robi chaux's clains with prejudice.

wj |\ opi n\ 93-3348. opn
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