IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4004
Conf er ence Cal endar

ESEQUI EL RODRI GUEZ,
Pl ai ntiff-Appellant,
ver sus

J.E. ALFORD, M chael Unit
VWar den,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 92-CV-574

May 7, 1993
Bef ore REAVLEY, KING and DAVIS, Crcuit Judges.

PER CURI AM *

Esequi el Rodriguez filed a pro se, in fornma pauperis (IFP)
civil rights conplaint against warden J.E. Alford all eging that
Al ford did not have the authority to require himto attend school
and therefore he could not punish himfor failing to attend on
two occasions. The district court dism ssed the conplaint as
frivol ous.

A conplaint filed IFP can be di sm ssed sua sponte if the

conmplaint is frivolous. 28 U S C. § 1915(d); Cay v. Estelle, 789

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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F.2d 318, 323 (5th Gr. 1986). A conplaint is frivolous if it

| acks an arguable basis in law or fact. Ancar v. Sara Pl asna,

Inc., 964 F.2d 465, 468 (5th Cr. 1992). This Court reviews the
district court's dism ssal for an abuse of discretion. 1d. at
468.

Rodri guez argues that he should not have been puni shed for
failing to attend school because Alford did not have the
authority to require himto attend school. He contends that
TDCJ- 1 D does not have a mandatory policy requiring state
prisoners to get their GED and that he can be punished only for
violating TDCJ-ID rules. To obtain relief under § 1983 Rodri guez
must prove that he was deprived of a Constitutional right or
federal statutory right and that the persons depriving him of

that right acted under color of |law. Hernandez v. Maxwell, 905

F.2d 94, 95 (5th Gr. 1990).

Rodriguez's claimis not factually supported by the record.
Failing to attend the conpul sory school programis a level three
of fense under the TDCJ-ID rules. See TDC Disciplinary Rules and
Procedures for Inmates, 12. Alford was enforcing a TDCJ-ID rule
whi ch Rodri guez concedes he nust obey.

Even if school attendance is not nmandated by the TDCJ-ID
rules, all state prisoners are required to obey the TDCJ-1D rul es
and the rules of the unit at which they are housed. TDC
Disciplinary Rules and Procedures for Inmates, 1. The prison
regul ati ons do not contain any substantive |imtation on the
i ndi vi dual wardens' authority to create rules for a particular

unit consistent with the TDCJ-1D rules, and therefore Rodriguez
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has failed to show that Alford did not have the authority to

require himto attend school. See Adimyv. Wakinekona, 461 U. S

238, 249, 103 S.Ct. 1741, 75 L.Ed.2d 813 (1983). Rodriguez has
failed to state a claimcognizabl e under § 1983, and the district
court properly dismssed his claimas frivol ous.

AFFI RVED.



