IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4227

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
MARK TAYLOR WARREN,
Def endant - Appel | ant.

Appeal fromthe United States District Court for
the Western District of Louisiana
(92- CR-50064(01))

(Decenber 22, 1993)

Bef ore REAVLEY and DAVIS, Circuit Judges and ROSENTHAL®, District
Judge.

PER CURI AM **

The district court sentenced Mark T. Warren to ei ghteen
nmont hs i nprisonnment, running consecutively to a thirty-six nonth
sentence he is currently serving in Al abama state prison. Warren
argues that 8 5GL. 3(b) of the Federal Sentencing Guidelines

requi res that these sentences run concurrently.

District Judge of the Southern District of Texas sitting
by desi gnati on.

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



Section 5GL. 3(b) nandat es concurrent sentencing when:
the wundischarged term of inprisonnent resulted from
of fense(s) that constituted part of the same course of
conduct as the instant offense and have been fully taken
into account in the determ nation of the offense |evel
for the instant offense .
The comentary to 8 5GL1.3(b) further illumnates "fully taken
into account” to nmean that the conduct was included in the
of fense | evel calculation under § 1B1.3. |In this case, Warren's
Al abama convi ction was not used in the calculation of his offense
| evel. Thus, 8 5GL.3(c), and not 8§ 5GI1.3(b), applies.
Under 8§ 5GL.3(c), it is within the district court's
di scretion to inpose a consecutive sentence to Warren's

undi scharged prison term?!?

AFFI RVED.

. While note 4 of the commentary to 8§ 5GL. 3(c) offers
sonme direction on the determ nation of a defendant's sentence,
the extent to which the sentence runs consecutively to the
unexpired termis ultimately within the district court's
discretion. See United States v. Headrick, 963 F.2d 777, 782 (5th
Cir. 1992) (stating that policy statenents are nerely "advi sory"
when they "do not interpret or explain any statute or
guideline"); 18 U . S.C. § 3584(a).
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