UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-4942
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

VERSUS

LAND LAFAYETTE PARI SH, A parcel of
property |l ocated at Route 2, Box 233-Al Lafayette,
Loui siana with all appurtenances and i nprovenents
t hereon, ET AL.,
Def endant s,
HERBERT L. HUGHES, SR

Cl ai mant - Appel | ant .

Appeal fromthe United States District Court
for the Western District of Loui siana

(92- C\-1774)
(June 3, 1994)
Bef ore THORNBERRY, DAVIS, and SMTH, C rcuit Judges.

THORNBERRY, Circuit Judge:”
Facts and Prior Proceedi ngs
As a result of a joint state and federal investigation,

Herbert L. Hughes, Sr. was convicted in federal district court of

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



possession of cocaine with intent to distribute in violation of
various provisions of Title 21 of the United States Code.! Hughes
appealed his conviction to this Court, and the conviction was
af firnmed. Based on the facts surrounding his conviction, the
federal governnment initiated a civil forfeiture action seeking
forfeiture of Hughes' residential home, sone jewelry and $8,540 in
currency. In averified conplaint, the United States al |l eged that
each of these defendant properties represented proceeds of Hughes

cocaine trafficking and, further, that the real estate was used to
facilitate his trafficking. The district court issued a warrant

for arrest in remof the property owned by Hughes, and the cl erk of
the court published a notice of the arrest. Hughes responded but
failed to assert an ownership interest in the defendant currency
and jewelry and flatly deni ed ever having an ownership interest in
t he defendant real estate.

Shortly thereafter, the governnent di scovered that Hughes had
sold the defendant real estate to Wesley and Florita Syrie. The
Syries had signed a prom ssory note for $100, 000 as paynent for the
sale. As aresult of this discovery, the Governnent applied to the
district court to seize the prom ssory note executed by the Syries.
The district court issued a seizure warrant after finding probable
cause to believe that the promssory note and the noney paid
pursuant to the note represented proceeds of Hughes' narcotics

trafficking. The Governnent supplenented its original forfeiture

conpl aint, adding the prom ssory note as a defendant property in

L' Al state court matters involving Hughes were di sm ssed.
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the forfeiture action. The Governnment followed all requisite
procedural guidelines, however, Hughes filed no claim to the
def endant prom ssory note, nor did he file an answer to the
Governnent's suppl enental conplaint. | nstead, Hughes filed a
motion for summary judgnent and objections to the Governnent's
nmotion to supplenent the original forfeiture conplaint.

I n response, the Governnent filed a notion to stri ke Hughes's
answer to the conplaint, a notion for default judgnent, and a
counter-notion for sunmary judgnent. The notions for default
judgnment and to strike Hughes's answer were based on the
Governnent's theory that Hughes | acked standing to chall enge the
forfeiture because he failed to assert an interest in the property
by filing a verified claim In the alternative, the Governnent
moved for sunmary judgnent, asserting that there was probabl e cause
to believe that the defendant properties represented proceeds from
narcotics trafficking or that the property was used to facilitate
narcotics trafficking and t hat Hughes had not contested the factual
basi s underlying the proceedi ng.

The district court inplicitly denied the Governnent's notion
for default and to strike the answer, and granted, wthout
el aboration, the Governnent's notion for summary judgnent and
ordered all of the property forfeited to the Governnent. Hughes
tinely appeals to this Court, arguing that sunmmary judgnent on

behal f of the United States was i nproper.?

2 W\ pause to note that the Governnment urges on appeal that
Hughes | acks standing to contest the property forfeitures because
he has not net either of the standi ng requirenents--standi ng under
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Di scussi on

This Court reviews an order granting sunmary j udgnent de novo.

Abbot v. Equity Goup, Inc., 2 F.3d 613,618-619 (5th Cr. 1993).
Summary judgnent is proper if the noving party establishes that
there is no genuine issue as to any material fact and that it is
entitled to judgnent as a matter of |[|aw Canmpbell v. Sonat
O fshore Drilling, Inc., 979 F.2d 1115, 1118-19 (5th Cr. 1992).
If the noving party carries that burden, the party opposing a
nmotion for sunmmary judgnment nust set forth specific facts show ng
the existence of a genuine issue for trial. Anderson v. Liberty
Lobby, Inc., 477 U S. 242, 256-57, 106 S.Ct. 2505, 91 L.Ed.2d 202
(1986) .

Section 881(a)(7) of Title 21 provides for the forfeiture to
the United States of real property "used . . . to facilitate the

comm ssion of, a [drug] violation punishable by nore than one

year's inprisonnent." "The Governnent bears the initial burden of
denonstrating probable cause to believe that the . . . house was
used to distribute or store illegal drugs.” United States v. Lot

9, Block 2 of Donnybrook Place, 919 F.2d 994, 997-98 (5th Cr.

1990) . To satisfy this burden, the Governnent nust provide "a

reasonabl e ground for believing that the house was used for ill egal
pur poses. " ld. at 998. "I'f unrebutted, a showi ng of probable
cause alone will support a forfeiture." United States v. Little
Article I'll or statutory standing. W find no need to address this

argunent because the district court's opinion can be affirnmed on
the basis of summary judgnent. See Murray v. Ford Mdtor Co., 770
F.2d 461, 464 (5th Cr. 1985).



A, 712 F.2d 133, 136 (5th Cir. 1983).2 The Governnent asserts that
its summary judgnent evidence established that the defendant
properties were proceeds from Hughes's drug trafficking, thereby
clearly establishing probable cause for the forfeiture of the
def endant properties. The Governnment showed that, on severa
occasi ons, Hughes sold cocaine to a confidential informant or to
undercover |aw enforcenent officials at the house in question.
Hughes was unenpl oyed but financed the purchase of the residence.
H s tax returns evidence a joint taxable inconme of $4,180 for the
years 1985-88, but a review of his financial records showed a
lifestyle that included expenditure of at |east $335, 393. 41 during
the sane tine period. The currency and jewelry in question were
renmoved from Hughes's residence. Clearly, the Governnent has
carried its sunmmary judgnent burden of setting forth unrebutted
facts sufficient to establish probable cause for the forfeiture of
Hughes' s properti es.

Once probabl e cause has been established by the Governnent,
the burden of proof shifts to Hughes to establish by a
preponderance of the evidence that the confiscated property i s not
subject to forfeiture or that an affirmative defense to the
forfeiture applies. 19 U. S.C. 8§ 1615; Little Al, 712 F.2d at 136.

Therefore, the next step in the analysis is to determ ne

3 Probable cause in this context is defined as "a reasonabl e
ground for belief of guilt, supported by less than prima facie
proof but nore than nere suspicion.” See United States v. Mnkey,
725 F.2d 1007 (5th Cr. 1984).



whet her Hughes set forth facts show ng the existence of a genui ne
issue for trial sufficient to preclude summary judgnent.

Hughes's first argunent is that the Governnent did not have
jurisdiction to seize the property. Hughes relies primarily on
Scarabin v. Drug Enforcenent Adm nistration, 966 F.2d 989 (5th Cr
1992). In Scarabin, this Court noted that a proceeding in remis
a proceeding against the property and in order to undertake the
admnistrative forfeiture, the federal agency nust have physi cal
control over the property. Scarabin, 966 F.2d at 993. "The basic
requi renment of jurisdiction in rem is that a Court nust have
excl usi ve possession or control over the property in order to
consider the suit and grant or deny the relief sought." Scarabin,
966 F.2d at 994. "A federal agency cannot obtain jurisdiction over
the res when a state court obtains jurisdiction first and never
relinqui shes that jurisdiction.”™ Scarabin, 966 F.2d at 993. In
this case, the Governnent via the United States Marshal's Service
had physi cal custody over the seized property by taking possession
pursuant to the warrants issued. In addition, neither the
resi dence nor the defendant prom ssory note was ever seized by
state authorities or subjected to state court jurisdiction. Also,
unli ke Scarabin, all state court proceedi ngs agai nst Hughes had
been dism ssed prior to the federal seizure of any defendant
property. Therefore, with regard to his first argunent, Hughes has
not denonstrated a genuine issue of material fact sufficient to

precl ude summary j udgnent.



Hughes further chal | enges the verification of the Governnent's
conplaint, asserting that, although a technical violation, the
Governnent failed to use the proper form for its conplaint
verification. Because these facts were not contested by Hughes in
his summary judgnent materials, this Court will not consider the
i ssue on appeal. Alford v. Dean Wtter Reynolds, Inc., 975 F. 2d
1161 (5th Cr. 1992). W do not consider issues raised for the
first time on appeal unless the issue is a purely legal one and it
IS necessary to hear it to prevent a mscarriage of justice. I|d.

Hughes also argues that the Governnent was not tinely in
bringing the forfeiture action. Specifically, Hughes conplains
t hat the Governnent was allowed toinstitute forfeiture proceedi ngs
nearly three years after his initial arrest. This argunent has no
merit. Laches is an affirmative defense which nust be raised in
the pleadings in the district court. Fed. R Cv. P. 8(c) and 12;
United States v. One (1) 1963, Hatteras Yacht Ann Marie, 584 F.2d
72, 76 (5th Cr. 1978). Hughes did not raise atineliness issue in
the district court. Since the issue was never nmade in the district
court, this Court will not consider the issue on appeal. |Id.

Concl usi on
Based on the foregoing, we affirm the grant of summary

judgnent by the district court.

AFFI RVED.



