UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5244
Summary Cal endar

Xl ENGLAI  PHETSENGDARA
Petitioner,
VERSUS
| MM GRATI ON AND NATURALI ZATI ON SERVI CE

Respondent .

Petition for Review of an Order of the
| mm gration and Naturalization Service
(A25 323 962)

(February 1, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

Xi engl ai Phetsengdara challenges the Board of Inmgration
Appeal s’ (Bl A) affirmance of an I mm gration Judge's (1J) order that
he be deported. W DENY the petition

| .

Phet sengdara, a native and citizen of Laos, arrived in this

country as a refugee in 1981 or 1982. From then until 1986, he

wor ked in Nashville, Tennessee. He had a wife and two sons.

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



Phet sengdara nurdered his wife in 1986. According to his
testinony before the 1J, Phetsengdara |earned that his wife had a
boyfriend. Phetsengdara went to the boyfriend s residence and shot
his wi fe when she got between himand the boyfriend. According to
Phet sengdara, he purchased the gun enployed -- a .22 caliber rifle
-- to hunt squirrel; however, he later admtted that the weapon was
a fully automati c weapon, and that "all the bullets went" when he
shot his wfe. He then returned home, where his two sons were.
There, he engaged in a three to four hour stand-off wth the
Nashvill e police, who apparently thought he was hol di ng host ages.
Utimately, tear gas had to be used to force himout of the hone.
Phet sengdara was convi cted of nurder in July, 1986, and sentenced
to 25 years in prison. After serving slightly over three years, he
was rel eased.

Phet sengdara then took up with a girlfriend (wth whom he had
anot her son); they quarrelled and separated. |In late 1991, he was
convicted of assaulting a different girlfriend. He was sentenced
to six nonths i ncarceration (sentence suspended in favor of 30 days
in prison), and his parole fromthe nurder sentence was revoked; he
served anot her year in prison. Upon release, the Immgration and
Nat ural i zati on Service detai ned him

After a hearing in June 1993, the I J held that Phetsengdara is
not eligible for waiver or withhol ding of deportation, or asylum
and ordered that he be deported to Laos. The BIA affirmed that

August .



1.

Cenerally, we will "affirmthe decision of the BIAif it has
made no error in law and if reasonabl e, substantial, and probative
evi dence on the record considered as a whol e supports its factual
findings." Howard v. INS, 930 F.2d 432, 434 (5th Cr. 1991); 8
US C 8§ 1105a(a)(4). The IJ's decision is relevant only insofar
as its errors affect the decision of the BIA. Ogbenmudia v. INS,
988 F.2d 595, 598 (5th Cr. 1993).

A

Phet sengdara does not deny that his crinmes involving nora
turpi tude render him deportable. See 8 U S.C 8§ 1251(a)(2)(A).
Rat her, he contends initially that he is entitled to a wai ver of
deportation under section 212(c) of the Immgration and Nationality
Act, 8 U S.C. § 1182(c). W review a denial of the waiver only for
abuse of discretion. E. g., Ghassan v. INS, 972 F.2d 631, 634-35
(5th Gir. 1992), cert. denied, 113 S. C. 1412 (1993).

Whet her a deportable alienis entitled to the waiver involves
bal ancing the alien's undesirability with equities favoring his
application for waiver. 1d. at 634. The seriousness of an alien's
crimnal offense is anong the factors to be considered as adverse
to granting it. Id. Anong the factors to be considered in favor
of a waiver are: famly ties wthin the United States, residence
of long duration (particularly if the alien was very young upon
arrival), service in our arnmed forces, enploynent, the existence of
property or business ties, and evidence of rehabilitation if the

alienis a crimnal. See i d.



The BI A affirmed the 1J's decision that the bal ance of these
factors counsel ed deportation, and we find no abuse of discretion
in that decision. Phetsengdara was convicted of nurder. And, his
subsequent assaul t convi ction undercuts hi s claim of
rehabilitation. The principle reason given by himfor the waiver
is the need to be close to his children. Even if we were to
di sregard the undeni able fact that he killed the nother of two of
them we do not find that the Bl A abused its discretion in refusing
to decide that Phetesengdara's interest in his children entitled
himto the waiver in light of the serious nature of his crines.
Moreover, Phetsengdara has displayed scant interest in his
chi |l dren. Hs first two are living with "friends"; but, at the
time of the June 1993 hearing, he had | ast tal ked to those friends
i n Decenber 1992. He could not say how his children were being
treated. In addition, he has apparently had little contact with
his third child since the child was three nonths old. The
girlfriend by whomhe had that child nowlives with anot her man and
has ot her children.

B
Phet sengdara al so clains that he should be entitled to asyl um
or wi thhol ding of deportation.
1
Under 8 U.S.C. 8§ 1158(d) he is statutorily ineligible to
apply for asylum an alien who has been convi cted of an "aggravated
felony ... may not apply for or be granted asylum"” ld.; see

generally Martins v. INS, 972 F.2d 657, 659 (5th Cr. 1992).



Needl ess to say, nmurder is an "aggravated felony". 8 US. C 8
1101(a) (43). Phetsengdara can neither apply for, nor be granted,
asyl um He admts as nuch by stating that he "is an Aggravated
Felon and thus is ineligible for Political Asylunt.
2.
For a simlar reason, Phetsengdara is also ineligible for
wi t hhol di ng of deportation under section 243 of the Act. See 8
US C 8§ 1253(h)(1), (h)(2)(B) (allowing for wthholding of
deportation unless the alien, "having been convicted ... of a
particularly serious crime, constitutes a danger to the comunity
of the United States").
L1l
For the foregoing reasons, the petition for reviewis

DENI ED.



