UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-5275
Summary Cal endar

CARL THOVAS GUI CHARD, SR
Pl ai ntiff-Appellant,

VERSUS
STEPHEN HOWARD,

District Attorney, Orange County, Texas, et al.

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas

(93- CV- 330)
(January 27, 1994)

Bef ore GARWOOD, SM TH and DeMOSS, Circuit Judges.
PER CURI AM *
BACKGROUND

Pro se and | FP (see R 53), Texas prisoner Carl T. Quichard,
Sr., sued officials and agenci es of Texas and Orange County, Texas,

as well as a Chicago conpany that operates a substance abuse

" Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



program in a Texas prison. He alleged civil rights violations

The all egations fall into four categories: (1) officials violated
Quichard's civil rights in connection with a 1989 conviction for
theft; (2) officials violated his civil rights in connection with
a 1992 conviction for bail junping; (3) officials and the Chicago
conpany violated his civil rights by erroneously placing himin a
subst ance abuse programat the Ransey Il Unit in Rosharon; and (4)
he was subjected to inappropriate nedicati on and excessive X-rays
for the diagnosis and treatnent of tubercul osis. Gui chard al so
moved for a change of venue to Tyl er, Texas; he nade a concl usi onal
al l egation of bias against the magi strate judge and a forner O ange
County prosecutor.

The magi strate judge aptly called the conplaint "ranbling."
For exanple, Quiichard alleges that he is "a father of seven
children, an author, agent for a few well-known coaches within the
Nat i onal Football League" and "the father of Ma Farrow s adopted
daughter, Dylan O Sullivan Farrow." Q@uichard alleged incorrectly
that the theft conviction occurred in 1989 and the bail junping
convi ction occurred in 1992.

Guichard filed a copy of a state Court of Appeals opinion
addressing the theft and bail junping convictions. Even though
Gui chard di sputes nuch of the opinion by way of hand-witten notes
on the copy that he filed, the opinion makes Guichard' s all egations
nmor e conpr ehensi bl e.

The state Court of Appeals explained the follow ng: Pursuant

to a plea bargain, Quichard pleaded guilty to felony theft in 1989.



The court rejected the plea bargain and set atrial date. Cuichard
failed to appear and was charged with bail junping. Gui chard
appeared later in 1989 and pleaded guilty to both theft and bai
junping. The court accepted the pleas. He was sentenced to seven
years deferred adjudication for the theft and two years deferred
adj udi cation for the bail junping.

Then, as the state appeals court explained, in 1990 Texas
moved to inpose guilt, alleging violations of the terns of
Gui chard' s probation. A hearing was held nuch later, in 1992.
Gui chard apparently was sentenced at that tinme. Q@uichard did not
notice an appeal in the theft case, and the state appellate court
di sm ssed the appeal on that conviction. The conviction on the
bai |l junping charge was affirned.

Gui chard all eged inproper extradition from Louisiana in 1989
and 1992, and that, in 1989, the Orange County, Texas, sheriff
unlawful Iy opened his legal mail. 1In 1992, the allegedly inproper
extradition resulted in his exposure to second-hand cigarette
snoke, excessive x-rays, and inproper opening of his mail

He conpl ai ned of double jeopardy with respect to his 1989
prosecution for theft. After being sentenced to a period of
i ncarceration, he apparently was first placed in the general
popul ation in prison. He alleged that in February 1993 he was
pl aced in a drug rehabilitation programbut had no history of drug
abuse. He conplained that in the program he was forced to work,
was subj ected to un- Aneri can propaganda, and was forced to keep his

t houghts to hinsel f, causing stress that resulted in the recurrence



of tubercul osis. He was consequently subjected to inproper
medi cation and excessive Xx-rays. He also conplained he was
i nproperly denied parole. Quichard noved to anend his conplaint to
claimviol ations of due process, the Confrontation C ause, and his
right to trial in connection with his theft conviction and the
pl acenment of inaccurate information in his parole file.

The magi strate judge recommended the follow ng: The civil
rights clainms regarding extradition and conditions of confinenent
in 1989 should be dism ssed as tine-barred. Because the clains
regardi ng the 1992 extradition and incarceration sound in habeas
corpus, they should be dism ssed wi thout prejudice and the statute
of limtations suspended to gi ve Guichard an opportunity to exhaust
hi s habeas renedies. The clains regarding the substance abuse
program in Rosharon should be dism ssed without prejudice for
i nproper venue because the action occurred and the defendants
reside in the Southern District of Texas.

Gui chard objected to the nagistrate judge's report and again
moved for a change of venue because of bias. The district court
adopted the magistrate judge's report, dism ssed the clains as
recommended, and rejected the allegation of bias.

OPI NI ON

Gui chard argues that the 1989 proceeding was defective and
t hat habeas renedi es do not exist. The defects apparently include
i nproper opening of his legal mail. He also argues that the 1992
bail junping conviction was inproper and that no habeas corpus

remedy exists for it either. He does not state why no habeas



renedies exist. The state Court of Appeals stated that both the
theft and the bail junping charges were lodged in 1989, when
adj udi cati on of both was deferred. Sentence was inposed in both in
1992. Cuichard, however, identifies the theft conviction as having
occurred in 1989 and the bail junping conviction in 1992.

Before seeking 8 1983 relief for <clains that actually
chal | enge a conviction and custody, a convicted person nust first

exhaust state and federal habeas relief. Serio v. Menbers of La.

State Bd. of Pardons, 821 F.2d 1112, 1117, 1119 (5th GCr. 1987).

When a Texas prisoner brings such a civil rights action before
bringing a habeas petition, the district court should dismss the
action without prejudice and direct the plaintiff to pronptly

pursue habeas renedies. Rodrigquez v. Hol nes, 963 F.2d 799, 804-05

(5th Gr. 1992). The statute of limtations is tolled during the
pendency of habeas proceedings. 1d. Wen clains that pertain to
the validity of the conviction nay be separated fromthose that do
not, the court should entertain the separable 8§ 1983 clains.
Serio, 821 F.2d at 1119.

The district court found that the civil rights clains about
the theft conviction in 1989 are tinme-barred. There is no federal
statute of limtations for actions brought pursuant to 42 U S. C
8§ 1983. Federal courts borrow the forumstate's general personal

injury limtations period. Ali v. H ggs, 892 F.2d 438, 439 (5th

Cir. 1990); Onens v. Ckure, 488 U S. 235, 249-50, 109 S. & . 573,

102 L. Ed. 2d 594 (1989). 1In Texas, the applicable period is two
years. Tex. Cv. Prac. & Rem Code 816.003(a) (West 1986); see



also Burrell v. Newsone, 883 F.2d 416, 418 (5th Gr. 1989). "Under

Texas | aw, know edge of facts that would | ead a reasonabl e person
to undertake further inquiry is sufficient to beginthe limtations

period." Matter of Placid Gl Co., 932 F.2d 394, 399 (5th Gr.

1991).

The conplaint is confusing. The specific events about which
the district court found Guichard could no | onger conplain under §
1983 surround the 1989 extradition from Loui siana. To the extent
that civil rights clains are restricted to events occurring in
1989, a civil rights cause of action is tinme-barred. That portion
of the judgnent is affirned.

A habeas petition nust conplain of a conviction or sentence
for which the petitioner is presently "in custody." The petitioner
may be either physically confined as in prison or physically not
confined as on parole. |f the sentence has fully expired at the
time that the petition is filed, however, no habeas action lies.

Mal eng v. Cook, 490 U.S. 488, 490-91, 109 S. CG. 1923, 104 L.

Ed. 2d 540 (1989).

Guichard gives his current address as the county jail in
Belleville, Texas. He does not say whether he is in custody for
either or both of the theft and bail junping convictions. As he
gave his address to the district court as a state prison unit, he
presumably was in custody at the tinme that he filed his conplaint.
He did not allege that he was no |onger in custody. This is a

matter that can be sorted out if and when Guichard files a habeas



petition. Quichard has given neither this Court nor the district
court any basis for sorting it out now.

Furthernmore, the <confusion illustrates the wutility of
requiring litigants to first exhaust their habeas renedies. On
habeas petition, the state wll| appear, provide the records, and
explain its version of the sequence of events. Gui chard has
provi ded no way for doing that now.

In response to the dism ssal of the drug program claim for
i nproper venue, Quichard argues that all defendants are in O ange
County, Texas, and Austin, Texas. Venue is proper in any district
of a state in which any defendant resides if all defendants reside
in the sanme state or in which a substantial part of the events
conpl ai ned of took place. 28 U S.C. 8§ 1391(b). Wthout consent of
the defendants, trial may not be held in the wong venue. &ogolin
& Stelter v. Karn's Auto I nports, Inc., 886 F.2d 100, 104 (5th Cr

1989), cert. denied, 494 U S. 1031 (1990).

This Court has addressed a situation in which a district court
di sm ssed a prisoner's constitutional claimfor inproper venue on

the ground that the act conpl ai ned of did not occur in the judicial

district. Holloway v. Qunnell, 685 F.2d 150, 152-53 (5th Gr.
1982). The Court began its analysis by noting, "The general venue
statutes allow a federal question case to be brought not only in
the district where the acts or om ssions occurred, but also, for
exanple, in the district "where all defendants reside.' 28 U S.C
8§ 1391(b). It is possible that venue is proper in this case

because of the residence of the defendants." |[d.



In the instant case, the magistrate judge stated that the
action occurred and all of the defendants reside in another
district. He did not state that the defendants do not reside in
the Eastern District as well.

The Holloway plaintiff made no allegations to explain why
venue was proper, but he was not required to do so. Id. The
burden was on the defendants to object to venue, but the district
court had not required the Hol |l oway defendants to answer. |d. For
the foregoing reasons, the Holloway court declined to reach the
merits of the venue issue, stating that to do so would be
"I nappropriate.” Id. Because Cuichard's defendants were not
served either, the Court should follow Holloway in the instant
case.

Asi de fromthe venue i ssue, Quichard argues that his placenent
in the drug program was "m staken." Section 1983 liability,

however, may not be based on negligence. Gonzalez v. Ysleta | ndep.

Sch. Dist., 996 F.2d 745, 759 (5th Cr. 1993). The drug program

claimis a 8§ 1983 claimthat is separable fromthe habeas clains.
Because negligence is not constitutionally actionable, the

8§ 1983 claim has no basis in |aw. It is legally frivolous and

coul d have been di sm ssed as such. 28 U S.C. 8§ 1915(d); Booker v.

Koonce, 2 F.3d 114, 115 (5th Gr. 1993). Accordingly, while

declining to decide the venue issue, this Court affirnms the

di sm ssal of the drug program claimon the alternative ground of

frivol ousness.



GQuichard's brief also refers to an allegation that he was
subjected to cruel and unusual punishnent by being mstreated for
t uber cul osi s. He raised this issue in the district court. The
references in the brief mght not be sufficient to preserve the

i ssue for appeal. See Price v. Digital Equip. Corp., 846 F.2d

1026, 1028 (5th Gr. 1988). 1In any event, the allegations do not
rise to the level of deliberate indifference, as required for a

claimthat nedical care constituted cruel and unusual punishnent.

Varnado v. Lynaugh, 920 F. 2d 320, 321 (5th Cr. 1991). This claim
is legally frivol ous.

Gui chard al so asks for a change of venue because judges and
ot her officials in Houston, Beaunont, and Dal | as are bi ased agai nst
hi m as shown by their actions in the cases conpl ained of. Bias,
however, nust be shown to have arisen outside of a case. United

States v. MVR Corp., 954 F.2d 1040, 1045 (5th Cr. 1992).

Gui chard does not argue other itens nentioned in the district
court, e.dg., exposure to second-hand snoke. |ssues not raised on

appeal are abandoned. Hobbs v. Bl ackburn, 752 F.2d 1079, 1083 (5th

Cr.), cert. denied, 474 U S. 838 (1985).

Gui chard concl udes his brief with a request for appoi nt nent of
counsel and an order for the production of certain docunments in
connection with his convictions. The separable civil rights clains
are frivolous; counsel is unnecessary. Wether to appoint counse
if Quichard files a proper petition for habeas relief should be
left to the discretion of the court hearing that petition. Rule

8(c) of Rules Governing 8 22554 Cases; see Pennsylvania v. Finley,




481 U.S. 551, 555, 107 S. C. 1990, 95 L. Ed. 2d 539 (1987).
Whet her to order the production of docunents should al so be left to
that court. Rules 6 & 7 of Rules Governing 8 2254 Cases.

Gui chard has noved to supplenent the record wth additional
facts that he related in copies of letters that he sent to Houston
attorney John Gsborne and Attorney General Reno. New facts nmay not

be pl eaded on appeal. Self v. Blackburn, 751 F.2d 789, 793 (5th

Cir. 1985). The notion to supplenent the record is deni ed.

AFFI RVED.
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