IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5306
Conf er ence Cal endar

LYNDON TEAFATI LLER
Peti ti oner- Appel | ant,
ver sus

U. S. JUSTI CE DEPARTMENT
ET AL.,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 5:93cv46

(March 22, 1994)
Before KING DAVIS, and DeMOSS, Circuit Judges.
BY THE COURT:
| T IS ORDERED t hat Lyndon Teafatiller's notion for |eave to

appeal in forma pauperis (IFP) is DENIED. The appeal |acks

arguable nerit and is, therefore, frivolous. Howard v. King, 707

F.2d 215, 219-20 (5th Gr. 1983). Because the appeal is
frivolous, it is DISMSSED. See 5th Cr. R 42.2.

Because Teafatiller challenges the legality of his
conviction, rather than the execution of his sentence, his
pl eading is properly construed as a 28 U.S.C. 8§ 2255 noti on,
rather than as a 28 U . S.C. 8 2241 petition. See United States v.

Gabor, 905 F.2d 76, 77-78 (5th Gr. 1990). A § 2255 notion nust

be filed in the district where the prisoner was sentenced.
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Sol sona v. Warden, F.CI., 821 F.2d 1129, 1132 (5th Cr. 1987).

Teafatiller was sentenced in the Northern District of Oklahoma
but filed his pleading in the Eastern District of Texas. Thus,
the district court had no jurisdiction to entertain this action

and the court properly denied Teafatiller's 8 2255 noti on.



