UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-7357
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

OCTAVI ANO BUSTGCS, al/ k/ al
Cct avi ano Rodri guez Bust os,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

(CR-1-92-251-01_02)
(May 18, 1994)

Bef ore THORNBERRY, HI G3 NBOTHAM and BARKSDALE, Circuit Judges.
THORNBERRY, Circuit Judge:”
Facts and Prior Proceedi ngs
Cctaviano Bustos was convicted by a jury of conspiracy to
possess with intent to distribute marijuana and the substantive

of fense of possession with intent to distribute the sane, in

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



violation of 21 U S.C. 88 841(a)(1l), (b)(1)(B) and 846, and 18
US C 8 2. He was sentenced to ten years' inprisonnent and ei ght
years' supervised release. Bustos tinely appeals to this Court,
contending that the evidence was insufficient to support his
convictions. Specifically, he argues that the evi dence adduced at
trial does not sustain a finding that he was a know ng parti ci pant
in the conspiracy or that he knowi ngly possessed narijuana.
Finding no nerit in his contentions, we affirmthe convictions.
Di scussi on

Because Bust os noved for judgnent of acquittal at the close of
t he Governnent's case-in-chief and at the cl ose of the evidence, we
exam ne the sufficiency of the evidence supporting his conviction
in the light nost favorable to the verdict and affirm "if a
rational trier of fact could have found the essential elenents
beyond a reasonabl e doubt."” United States v. Casel, 995 F. 2d 1299,
1303 (5th Gir.), cert. denied, ___ US. __ , 114 S.Ct. 472 (1993).

To establish the offense of a drug conspiracy under 21 U S. C
8§ 846, the Governnent nust prove that a conspiracy existed, that
the defendant knew of the conspiracy, and that he voluntarily
joined it. United States v. Linones, 8 F.3d 1004, 1009 (5th G
1993), pet. for cert. filed, No. 93-8123 (Feb. 28, 1994). To
establish the of fense of possession of a controlled substance with
intent to distribute under 21 U S.C 8§ 841, the Governnent nust
prove knowi ng possession of the controll ed substance with intent to
distribute. Id. The Governnment is not required to prove by direct

evi dence either the existence of the conspiracy or the defendant's



knowi ng participation in the conspiracy; rather, drug conspiracies
may be proven by circunstantial evidence. United States .
Cardenas, 9 F.3d 1139, 1157 (5th Gr. 1993). Circunstanti al
evi dence such as presence and associ ation may be used to prove the
elements of a conspiracy, which nmay be inferred from the
devel opnent of the circunstances. United States v. Ayala, 887 F. 2d
62, 67 (5th Cr. 1989). The jury may also infer the existence of
a conspiracy from a defendant's concert of actions with others.
Cardenas, 9 F.3d at 1157.

To establish the offense of possession of a controlled
substance wth intent to distribute under 21 U S. C. § 841, the
Governnent nust prove knowi ng possession of the <controlled
substance with intent to distribute. Linones, 8 F.3d at 1009. In
sone cases, knowl edge in a possession case can be established by
showi ng control of the apparatus containing the <controlled
subst ance; however, if the controlled substance is not readily
observabl e, knowl edge can only be inferred if there is other
circunstanti al evidence that is suspicious in nature or
denonstrates guilty know edge. United States v. Garza, 990 F.2d
171, 174 (5th Cir.), cert. denied, 114 S. Ct. 332 (1993).

The followi ng facts suggest Bustos was a know ng parti ci pant
of the conspiracy and had know edge that he was driving a truck
| oaded with an illegal substance.

On April 29, 1992, Jose A Rodriguez, Bustos' codefendant,
called his friend, Border Patrol Agent N cholas Prado, Jr., and

offered to pay himin exchange for allowng illegal drugs to pass



through the Hebbronville, Texas, Border Patrol checkpoint on
H ghway 16. Prado reported the call to his superiors and was
instructed to discuss the bribe with Rodriguez and tape the
conversati ons.

During the next several nonths, a series of tape-recorded
conversati ons between Rodriguez and Prado took place. Finally, it
was deci ded that they woul d nove a carl oad of marijuana t hrough t he
checkpoi nt while Prado was on duty. Rodriguez was to drive his red
truck, headi ng sout hbound on Hi ghway 16. At sone point south of
the checkpoint, Rodriguez was to neet with the driver of the
vehicle carrying the marijuana. This driver was unknown to
Rodri guez but he could be identified as the driver of a white Ford
F-350 truck with a conpressor nounted on the back. Rodriguez was
to switch trucks with this person, and the unknown driver would
proceed in Rodriguez's red truck northbound on H ghway 16 through
t he checkpoi nt. Rodriguez was to follow him driving the truck
carrying the marijuana.

A surveil l ance teamwas organi zed i n positions north and south
of the checkpoint and at the checkpoint station. As expected
Rodri guez was observed driving his red truck sout hbound on Hi ghway
16 past the checkpoint. A white Ford pickup truck wth a
conpressor in the back, driven by a person later identified as
Appel | ant Bust os, was observed a fewm | es south of the checkpoint,
travel ling northbound. As soon as the two trucks passed each
other, Bustos nade a u-turn and followed Rodriguez in the red

truck. Because of the open terrain, surveillance was di sconti nued.



Fifteen mnutes | ater, Rodriguez's red truck reappeared, nowdriven
by Bustos, and headed toward the checkpoint to the north.
Rodri guez, driving the white Ford, followed behi nd Bustos.

Vi ctor Lugo, a nenber of the surveillance team positioned his
vehicle between the two trucks in the line of traffic on the
hi ghway. At the checkpoint, Prado waved Bustos through. Lugo
stopped and talked with Prado for a short while. This was done
intentionally to delay Rodriguez so that Bustos woul d proceed far
enough ahead on Hghway 16 to prevent him from observing
Rodriguez's arrest, which was planned for just north of the
checkpoi nt. Rodriguez approached the checkpoint, tal ked to Prado
for about 15 seconds, and was sent on through.

Rodriguez was arrested about one-half mle north of the
checkpoi nt . The white Ford truck that Rodriguez was driving
cont ai ned 435 pounds of marijuana hidden in the flatbed. Rodriguez
refused to give a post-arrest statenent, but he confirnmed that he
pl anned to neet a man in a red truck at a store.

Meanwhi | e, Bustos, driving Rodriguez's red truck, was observed
driving northbound on H ghway 16 until he reached Hebbronville,
where he stopped at a small convenience store on the highway.
Bustos got out of the truck and | ooked two to three tines toward
the south watching the approachi ng northbound traffic on H ghway
16. He went into the store and then disappeared behind the
bui l ding for about 15 seconds. He then began wal ki ng south on
H ghway 16, leaving the red truck parked at the store. Agent s

moved in and arrested him Bustos told agents that he was wal ki ng



to Pharr, Texas, to pick waternelons. He denied know ng anythi ng
about the red truck.

At their joint trial, Rodriguez testified and asserted an
entrapnent defense. He testified that the plan to snuggle
marijuana through the checkpoint was Prado's idea and that Prado
had pressured himinto participating. He testified that he did not
conspire wth Bustos, had never net him denied that Bustos was his
contact for the marijuana, and did not know where Bustos got the
white truck with the marijuana or fromwhom He testified that he
did not know if Bustos knewthat the truck contained nmarijuana, but
did know t hat Bustos knew about the plan to switch trucks and neet
at the store. He did admt that he and Bustos sw tched trucks.

It is clear fromthe facts that the circunstantial evidence
inthis case is sufficient to infer Bustos' know ng participation
in the conspiracy and know ng possession of the marijuana.
Rodriguez told Prado that he would neet soneone driving a white
Ford truck containing the marijuana, switch trucks with him and
drive through the checkpoint. Rodriguez admtted that he and the
driver of the white truck, planned to neet on the other side of the
checkpoint at the store. Bust os was observed driving the white
truck containing the nmarijuana. Rodriguez admtted that he
switched trucks with Bustos. Bustos drove through the checkpoint
and stopped at a store where he appeared to be waiting for soneone.
The noral coincidence is strong. Bustos and Rodriguez engaged in
concerted action from which it could be inferred that they

conspired together. It is also unlikely that Bustos would be



entrusted by other nenbers of the conspiracy to drive a truck
containing 435 pounds of marijuana worth over a quarter of a
mllion dollars if he was not part of the conspiracy. See United
States v. Gallo, 927 F.2d 815, 821 (5th Cr. 1991).

Even if Bustos and Rodriguez had never net and did not know
each other's identities, that would not prevent Bustos from being
found guilty of conspiracy. The jury could find Bustos guilty of
conspiracy if he knowingly participated with a core conspirator,
even in the absence of contact with other conspirators. Uni ted
States v. Lokey, 945 F.2d 825, 833 (5th GCr. 1991). The
circunstantial evidence was sufficient for the jury to infer that
Bust os conspired with the person whom Rodri guez testified was his
contact, and the supplier of the marijuana, who sent Bustos with
the white truck to neet Rodriguez.

The sanme evidence which establishes Bustos' know ng
participation in the conspiracy supports the i nference that he knew
the truck contained marijuana. See United States v. Rosalez-
Orozco, 8 F.3d 198, 201 (5th Cr. 1993). Further, the jury could
infer fromthe fact that Bustos started to wal k away fromthe store
t hat he knew sonet hi ng had gone w ong when Rodri guez di d not appear
shortly after he arrived at the store, and he sought to distance
himself fromthe truck containing the marijuana.

The evi dence adduced at trial, when viewed in the |ight nobst
favorable to the verdict, is sufficient to convict Bustos. e
cannot say that a rational trier of fact would not have found each

el enrent of each offense beyond a reasonabl e doubt.



Concl usi on
Based on the foregoi ng, Bustos' convictions and sentences are

AFF| RMED.



