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(Cct ober 12, 1994)

Bef ore JONES, BARKSDALE and BENAVI DES, Circuit Judges.”’
PER CURI AM

Appel l ant Ballesteros, convicted of conspiracy and
possession with intent to distribute marijuana and sentenced inter
aliatoa 72-nmonth termof inprisonnent, asserts on appeal that he
had standi ng to chal |l enge the warrantl ess search of the house where
he was found and that there was no probable cause for his arrest.

W affirm

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



u. S. Border Patrol agents, while nonitoring the
ri verbanks along the R o Gande between the U S. and Mexico, saw
three individuals junp into the river and swmacross it to Mexico.
Thereafter, they found three burlap sacks of marijuana on the U S
side of the river. The agents followed shoeprints and drag marks
fromthe site on the riverbank where they found the marijuana to a
resi dence and a Lincoln Continental (the "vehicle") parked in front
of the residence.

The agents found a fourth burlap sack, simlar to the
ot her three, hidden under a washtub in the carport. They followed
additional tracks from the carport to the front door of the
resi dence. The agents knocked on the doors of the residence, and,
al though a tel evision set was on, no one answered. They contacted
Laredo police officers, who, wthout an arrest or search warrant,
entered the unl ocked resi dence. There they found, in the bathroom
Bal | esteros "huddl ed" behind a door and two paper grocery bags
contai ning approximately four pounds of marijuana. Thereafter,
Bal | esteros was arrested, and the marijuana was seized, as were
Bal | esteros' tennis shoes, jacket, and docunents fromthe vehicle.
The soles of Ballesteros' tennis shoes matched sone of the
shoeprints found by the agents. At the time of his arrest,
Bal | esteros admtted that the marijuana bel onged to him

Bal | esteros filed a notion to suppress the marijuana and
any other itens seized from the residence, as well as any
statenents or adm ssions nade by himat the tinme of his arrest, and

any docunents seized fromthe vehicle. He argued that the search



was illegal because it was conducted w thout consent and no
exceptionto the warrant requirenent applied. Al though Ball esteros
admtted that he was not related to the owner of the residence, he
contended that he was a close famly friend who had free access to
t he house and was famliar with the inside of the house. He also
contended that he had the owner's perm ssion to nake hinself at
home even when no one el se was hone. He maintained that at the
tinme of the search, he was in control of the prem ses, had each of
the two doors to the residence closed, and was not an intruder. At
the trial, the owner of the residence testified that she knew
Bal | esteros very well, that she had known him since he was two
years old, and that he was welcone in her house. In a prior
i nterview, however, she told Task Force Investigators that she did
not know Bal |l esteros and did not give himpermssion to be in her
house.

The district court held an evidentiary hearing on the
nmotion to suppress, denying the notion as to the marijuana found
outside of the house and continuing the hearing until trial.
Bal | esteros has failed to include the transcript of the suppression
hearing in the record on appeal. | medi ately prior to the
comencenent of the jury trial, the court denied the renmai nder of
the notion to suppress, reasoning that

[h]e was going to this house in the evening to

| ook for an individual that doesn't even live

there hinself, who lives in Eagl e Pass, Texas,

which is about a hundred mles away, but he

was going on the long shot that maybe this

fell ow was there. He had not been to this

house in three nonths and he nmakes no

suggestion that he ever has lived there, ever
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kept any belongings there, ever stayed
overnight there, as a houseguest. Hi s
position is that sinply sonetines he goes by
to visit the nother of his friend and that
he's al ways wel cone to visit the nother of his
friend. Wen he got there, he was let in by
sonebody he says is a total stranger and then
he says he sat there, waiting for the nother
to come hone, so he could talk to her.

The court cited factors set forth in United States v. |l barra, 948

F.2d 903, 906 (5th Cr. 1991), reh'qg on other grounds, 965 F.2d

1354 (5th Cr. 1992) (en banc), and noted that Ballesteros
disclained all interest in the marijuana seized in the bathroom
had no possessory interest in the house, did not have the right to
exclude others fromthe house; further, it noted that one of the
doors was ajar, and one could see in the w ndows. The record
contains no direct reference by the district court to Ball esteros'
contention that the docunents seized fromthe vehicle, as opposed
to those seized from the carport or the residence, should be
suppr essed.

For the reasons he asserted to the district court,
Bal | esteros argues that the district court erred in finding that he
| acked standing to contest the search and sei zure. Bal | est eros
has, however, failed to provide this Court with the transcript of
the suppression hearing. "It is appellant's responsibility to

order parts of the record which he contends contain error

United States v. O Brien, 898 F.2d 983, 985 (5th G r. 1990). This

Court declines to review his assignnent of error because he has not
supplied portions of the record said to contain error. |d.; see

Fed. R App. P. 10(b).



But evenif we were to consider Ballesteros's contention,
the record is sufficient to determne that Ballesteros clearly did
not have standing to attack the search and sei zure.

The right to claimFourth Amendnent protection is based
"“upon whether the person who clains the protection of the
Amendnent has a legitimte expectation of privacy in the invaded

pl ace. M nnesota v. dson, 495 U. S. 91, 95, 110 S. C. 1684, 109

L. Ed. 2d 85 (1990) (citation omtted). Bal | esteros bears the
burden of establishing standing to chall enge the search and sei zure

under the Fourth Amendment. United States v. Pierce, 959 F. 2d

1297, 1303 (5th Gir.), cert. denied, 113 S. C. 621 (1992). In

assessing whether a defendant has a reasonable expectation of
privacy this Court exam nes several factors, including,

whet her the defendant has a possessory
interest in the thing seized or the place
searched, whether he has the right to exclude
others from that place, whether he has
exhi bited a subjective expectation of privacy
that it would remain free from governnenta
i ntrusion, whether he took normal precautions
to maintain privacy and whether he was
legitimately on the prem ses.

| barra, 948 F.2d at 906 (quotation and citation omtted). At the
close of jury trial, the district court reiterated its reasons for
denyi ng Bal |l esteros' notion to suppress, stating that

[Bal | esteros] . . . hadn't been there in three
mont hs, doesn't live there, has no ownership
interest there, never stays there overnight,
has no personal property there, clainms nothing
in the house, but was sitting around waiting
for the woman of the house to conme hone so
t hat he coul d ask her sonethi ng about her son,
and under those circunstances, | think he has
no privacy right.



The district court did not err in determning that Ballesteros
| acked standing to challenge the legality of the search of the
resi dence.

Bal | esteros fares no better in his challenge to the
court's denial of his notion to suppress docunents found in the
vehi cl e. Al though Ballesteros alludes to this issue in his
appellate brief, he has failed to brief the issue. Argunents nust

be briefed to be preserved. Price v. Digital Equip. Corp., 846

F.2d 1026, 1028 (5th Cir. 1988);: see Fed. R App. P. 28(a)(5).
The issue was wai ved.

Finally, Ballesteros argues, in his "sub-issue," that
t here was no probabl e cause to support his warrantl ess arrest. He
appears to inply, as he did in the district court, that even if he
| acked standing to contest the search, the officers needed probabl e
cause to enter the residence. Hi s |ack of standing prevents him
from maki ng that argunent. He can conplain, however, that the
of ficers | acked probabl e cause to arrest himafter they entered the
resi dence.

A warrantless arrest may be nmade if the arresting

of fi cers have probable cause. Charles v. Smth, 894 F.2d 718, 723
(5th Gr.), cert. denied, 498 U. S. 957 (1990). Probable cause to

arrest exists when the facts and circunst ances known at the ti ne of
arrest are sufficient to cause a reasonabl e | aw enf orcenent offi cer
to believe that a crinme has been or is being commtted. United

States v. Martinez, 808 F.2d 1050, 1055 (5th Gr.), cert. denied,

481 U.S. 1032 (1987).



The officers found Ball esteros huddl ed behind a door in
a room which also contained bags containing four pounds of
marijuana. Further, the soles of Ballesteros' shoes matched the
shoeprints found by the agents |l eading fromthe three burlap sacks
of marijuana found on the riverbanks to the residence. Probable
cause requires only a showng of the probability of crimnal

activity. United States v. Daniel, 982 F.2d 146, 151 (5th Cr.

1993). Thus, the officer(s) had probable cause to arrest
Bal | est er os.

For these reasons, the conviction is AFFI RVED



