IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7587
Conf er ence Cal endar

REYNALDO T. GARZA,
Peti ti oner- Appel | ant,
ver sus
WAYNE SCOTT, Director
Texas Departnment of Crimnal Justice,

I nstitutional D vision,
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. M 93-CV-132
) (Novenber 16, 1994)
Before JONES, DUHE, and PARKER, Circuit Judges.
PER CURI AM *
In the only issue raised on appeal, Reynal do Garza cont ends
that the failure of the trial court to instruct on the |esser
i ncl uded of fense of voluntary mansl aughter relieved the state of
t he burden of disproving that he conmtted the nurder under the
i nfl uence of sudden passi on.
The failure of a state trial judge to instruct a jury on a

| esser included offense is not a federal constitutional nmatter in

a non-capital case and does not entitle Garza to habeas relief.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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Valles v. Lynaugh, 835 F.2d 126, 127 (5th GCr. 1988).

Accordingly, the district court's dismssal of Garza's petition
for habeas relief is affirned.

AFFI RVED.



