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PER CURI AM !

Sauceda- Mendez chal | enges the sufficiency of the evidence to
support his conviction on various narcotics offenses and a
conviction for unlawful entry. W affirm

| .

On the evening of April 26, 1993, U S. Border Patrol Agents

Mark Butler, Arturo Betancourt, Gustavo Reveles, and Bob Mdlina

conducted a "field line watch” fromdifferent | ocati ons on the bank

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



above the RRo Gande River. The agents set up this line to detect
individuals making illegal entries from Mexico. Agent Butler was
stationed farthest upriver, with Agent Betancourt between 60 and
100 yards south of Butler, and Agents Reveles and Mdlina farther
down river. The agents were in contact with each ot her by wal ki e-
t al ki e.

At approximately 9:30 p.m, Agent Butler observed two groups
of nmen cross the river from Mexico on inner tubes. The nmen had
| arge black duffle bags stacked on top of the inner tubes and
fl oat ed past Agents Butler and Betancourt. Butler was not able to
identify any of the nmen. After the group floated past Butler, he
relocated so that he could intercept the individuals if they nade
their way to a | ocal highway.

Agent Betancourt testified that he saw four, rather than five,
individuals cross the river in inner tubes that evening. Two of
the i ndi vidual s | anded nonentarily on the river bank, approximately
15 feet from Betancourt's position. Betancourt testified that he
"got a very good | ook" at two of the subjects and was able to see
their faces. He testified that the nen were wearing dark cl ot hi ng.
He identified the defendant, Daniel Sauceda-Mendez, as one of the
i ndividuals he saw in the river. He also testified that the
individuals who were subsequently arrested were the sane
i ndi viduals he saw in the river.

Agent Molina testified that he saw five individuals with four
bl ack duffle bags floating down river in inner tubes. He testified
that the nmen wore only their underwear. Mdlina was within ten feet

of the individuals as they travel ed down river; however, Mlina did



not see the nen | and because he had noved to a trail near a |ocal
radi o station.

Agent Butl er observed the group near the antenna towers of the
radi o station. He described five individuals noving at a fast
pace, wearing dark shirts, and carrying bl ack bags. Butler radi oed
Agent Mdlina. Shortly thereafter, Agent Mlina saw five nen on a
trail near the radio towers. The nen were wearing dark shirts and
carrying four black duffle bags. Mlina was within ten feet of the
men. He identified Sauceda- Mendez as one of the nen he saw runni ng
on the trail. Molina followed the nen and nonents |ater he saw
t hem wal ki ng back to his position wthout the duffle bags.

Mol i na announced hinself to the nen as a Border Patrol agent
and they began running. The nen were arrested 25 feet from where
Molinaidentified hinself. Mlinatraced the footprints fromwhere
he first encountered the group and discovered four black duffle
bags filled with marijuana alongside a fence. Agents Butler and
Bet ancourt traced footprints back to the river bank, where they
found four inner tubes.

QG her than the five individuals seen by the agents, four of
whom wer e apprehended, the agents did not see any ot her novenent or
apprehend any one else in the area that evening. Agents Butler and
Mol i na both testified that there was a full nobon on the eveni ng of
the arrest. However, the defense solicited the testinony of a
| ocal weather forecaster who testified that the noon was just over
one quarter full on the evening of the arrest.

The jury found Sauceda- Mendez guilty of conspiracy to possess



marijuana, inportation of marijuana, possession of marijuana, and
illegal entry.2 The district court sentenced Sauceda- Mendez to 65
mont hs of inprisonnment and five years of supervised rel ease.

1.

Sauceda- Mendez argues that the evidence was insufficient to
sustain his convictions because the testinony of the agents was so
varied on significant points that no reasonable jury could have
found him guilty. Al t hough Sauceda- Mendez did not nove for a
judgnent of acquittal at the close of evidence at trial, he did
file a notion for a judgnent of acquittal pursuant to Fed. R Crim
P. 29 within seven days of the jury's guilty verdict. A party
maki ng such a notion preserves his right to appellate review. See
United States v. Allison, 616 F.2d 779, 783-84 (5th Cr.), cert.
deni ed, 449 U.S. 857 (1980).

In review ng chall enges to sufficiency of the evidence, this
Court views the evidence in the light nost favorable to the jury
verdict and affirns if a rational trier of fact could have found
that the Governnent proved all essential elenents of the crine
beyond a reasonable doubt. United States v. Castro, 15 F.3d 417,
419 (5th Cr. 1994). Al inferences and credibility determ nations
are to be resolved in favor of the jury's verdict. | d. The
evi dence need not excl ude every reasonabl e hypot hesi s of i nnocence
or be wholly inconsistent with every conclusion except that of

guilt. United States v. Maseratti, 1 F.3d 330, 337 (5th Cr.

2 The district court dism ssed a conspiracy-to-inport -
mar i j uana charge agai nst Sauceda- Mendez.

4



1993), cert. denied, 114 S. Ct. 1096 (1994)(U.S., Apr. 18, 1994)
(No. 93-7706).

To support a conviction for conspiracy to possess a control |l ed
substance with intent to distribute, the Governnent nust show " (1)
the existence of an agreenent between two or nore persons to
violate the narcotics laws, (2) know edge of the conspiracy, and
(3) voluntary participation in the conspiracy.”" United States v.
Rosas- Fuentes, 970 F.2d 1379, 1381-82 (5th Cr. 1992) (citation
omtted). The elenents of a conspiracy may be established by
circunstantial evidence. United States v. Lewis, 902 F.2d 1176,
1181 (5th Gr. 1990). To establish the offense of possession of a
control | ed substance with intent to distribute, the Governnent nust
prove knowi ng possession of the contraband wth intent to
distribute. United States v. Linones, 8 F.3d 1004, 1009 (5th Cr
1993), cert. denied, 1994 W 70301 and 70331 (U S., Apr. 18,
1994) (Nos. 93-8123 and 93-1360). To sustain the charge of
i nportation, the Governnent need prove only that the defendant
knowi ngly played a role in transporting contraband froma foreign
country into the United States. United States v. G bson, 963 F. 2d
708, 710 (5th Cr. 1992). Finally, a conviction for illegal entry
w Il be sustained if the Governnent proves that an alien entered or
attenpted to enter the United States at any tinme or place other
than as designated by immgration officers or that an alien el uded
exam nation by inmmgration officers. See 8 U S.C. § 1325

Sauceda- Mendez argues that irreconcilable conflicts in the

testi nony of the agents preclude a guilty verdict. He argues that



Agent Betancourt identified four individuals wearing dark cl ot hes;
however, Agent Milina identified five individuals wearing only
their underwear. He al so argues that there was not a full noon
that night as the agents had testified. He further argues that he
was arrested in an area known for smuggling and therefore soneone
el se could have crossed the river and left the black bags of
marijuana at the fence.

In arguing that the testinony of the agentsis inirreconcilable
conflict, Sauceda- Mendez chall enges the credibility of the agents.
Determ ning t he wei ght and credibility of the evidenceis withinthe
sol e province of thejury. United States v. Martinez, 975 F. 2d 159,
161 (5th Gr. 1992), cert. denied, 113 S C. 1346 (1993). An appell ate
court will not supplant the jury's determ nation of credibility with
that of itsown. Id. Awtness' testinmony wll be found "incredible"
as amatter of lawonly if it is factually inpossible. United States
v. Casel, 995 F. 2d 1299, 1304 (5th G r. 1993), cert. denied, 114 S. Ct.
1308 (1994).

The testi nony of Agents Betancourt and Molinais not "incredible."
The nmen coul d have renoved their clothes at sone point during their
river journey. Further, the testinony regardi ng hownany i ndi vi dual s
were crossing the river and what they were wearing was peri pheral.
Bot h agent s positively identified Sauceda- Mendez and Agent Bet ancourt
identified Sauceda- Mendez as the man he sawin the river. Al though
t he agents' testinony regarding the full noon was rebutted by a weat her
expert, this did not require the jury to reject the bal ance of the

agents' testinony. Also relevant was Agent Mdlina's testinony that



Sauceda- Mendez and the others fled when he identified hinself as a
Border Patrol agent. This evidence was adm ssible as tending to
establishguilt. United States v. Murphy, 996 F. 2d 94, 96 (5th Gr.),
cert. denied, 114 S. C. 457 (1993).

In sum Sauceda-Mendez's presence, together with the agent's
identification of himcarrying a bundle which was later found to
contain marijuana, and his flight when confronted by Agent Ml na,
entitledthejury toinfer that Sauceda- Mendez knowi ngly parti ci pated
in the srmuggling of marijuana across the river with his co-
conspirators. See Rosal ez-Orozco, 8 F.3d at 201. The sane
circunstantial evidence of Sauceda-Mendez's participation in the
conspiracy al so supports the i nference that Sauceda- Mendez possessed
the marijuana and illegally entered the United States. Because the
evi dence was sufficient to support Sauceda- Mendez' s convi ctions, the
judgnent of the district court is affirnmed.

AFFI RMED.



