UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 93-7714
Summary Cal endar

JOHN L. HUNTER, 11,
Pl ai ntiff-Appellant,
VERSUS
PORTEC, INC., a Corporation,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
(1:92 CV 273)

(April 28, 1994)
Before DAVIS, JONES and DUHE, Circuit Judges.
DAVIS, Circuit Judge:!?

Plaintiff, John L. Hunter, appeals the take-nothing judgnent
rendered against him when the district court granted sunmary
judgnent in M. Hunter's products liability case in favor of the
def endant Portec, Inc. W find no error and affirm

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Portec, Inc. manufactured a pi ece of heavy equi pnent called a
“"Twin Roll Crusher,"” which it sold to Mallette Brothers in 1974.
The Roll Crusher was installed in the Mallette Brothers' asphalt
plant in Gauthier, Mssissippi. Toinstall the equipnment, Mallette
poured a cenent foundation, and the Twin Roll Crusher was bolted
permanently to this foundation. A shed built specifically to house
the crusher's control nechanism was constructed adjacent to the
roll crusher. The crusher began operation in late 1974 or early
1975. No enpl oyee of Portec was on the Mallette Brothers' prem ses
in Gauthier, Mssissippi after the roll crusher was installed and
before this accident occurred.

M. Hunter, who was enpl oyed by Mal l ette Brot hers, was i njured
in July 1989 while working at the Gauthier asphalt plant. M.
Hunter slipped, and his |leg becane entangled in the roll crusher
resulting in the anputation of his |eg.

In June 1992, M. Hunter filed this action seeking danmages
under product liability theories of strict liability and
negligence. Portec filed a notion for summary judgnent contendi ng
that plaintiff's action, filed sone eighteen years after the rol
crusher was delivered to Mallette Brothers, was barred by the
M ssissippi Statute of Repose codified at § 15-1-41 (M ss. Code
Ann. 1972). The district court agreed with defendant's argunent
that the action was tinme barred and granted defendant's notion for
summary judgnent dismssing this suit. This appeal foll owed.

The sol e i ssue presented on appeal is whether the M ssi ssipp

Statute of Repose bars this action. The statute bars all clains



for personal injuries "arising out of any deficiency in the design,
pl anni ng, supervision or observation of construction or
construction of an inprovenent to real property if such clains are
filed nore than six years after the witten acceptance or actual
occupancy or use, whichever occurs first, of such inprovenent by
the owner thereof." Mss. Code. Ann. 15-1-1-41.2

.

Hunter argues that Portec is a nere product supplier of non-
buil ding materi als and a nmachi ne manufacturer, and as such, is not
protected by 8 15-1-41. Specifically, Hunter argues that because
Portec did not participate in the designing, planning, or
construction of the asphalt plant or its building materials, it is
not an entity subject to repose. Furthernore, Hunter contends that
if Portec is entitled to the statute of repose, then any non-
bui l di ng material supplier may avail itself of 8§ 15-1-41 so | ong as
its product is large and can be connected to ot her nachines.

We agree with the district court that the focus on Portec's
status as a manufacturer is msplaced. Trust Co. Bank v. US
Gypsum Co., 950 F.2d 1144 (5th Cr. 1992)(while sone states have
deni ed repose protection to the manufacturers of defective building
products, M ssissippi is not one of those states). The critica

issue is whether the Twin Roll Crusher qualifies as an inprovenent

2 The district court concluded that the previous statute
anended in 1972 granting a ten-year |imtations period applied.
The det erm nati on of whet her the unanended statute applies turns on
whet her t he cause of action accrued after January 1, 1986. W need
not deci de which statute applied. The claimis clearly tinme-barred
under either statute.



to real property. Smth v. Fluor Corp., 514 So.2d 1227 (M ss.
1987) is dispositive of this issue.

In Smth, the M ssissippi Suprene Court held that the addition
of a heat exchanger to an oil refinery was an inprovenent to rea
property under the statute, and therefore the manufacturer of the
machi nery was entitled to repose. Like the plaintiff in this case,
the plaintiffs in Smth argued that the heat exchanger was an
appl i ance or product, rather than an inprovenent to real estate.
The M ssissippi Suprene Court determ ned that because the heat
exchanger was i nterconnected with other parts of the machinery and
equi pnent of the refinery it was a part of the refinery machinery
and within the statutory | anguage, "inprovenent to real property."
ld. at 1230. See also, Phipps v. Irby Construction Co., et al.,
No. 89- CA- 0174, 1993 M ss. LEXIS 418 (M ss. Sept . 16,
1993) (conpani es that designed and constructed second phase of
electric distributionlines entitled to repose because addition was
an i nprovenent to real estate); Trust Co. Bank, 950 F.2d at 1151-52
(asbestos fireproofing material that was applied to steel structure
was an inprovenent to real property because it was a pernanent
addition that increased the value of the property and nade the
property nore useful).

The uncontested facts denonstrate that the Twin Roll Crusher
is an inprovenent to real property under § 15-1-41. The nmachi ne
was permanently installed and bolted to the concrete foundati on.
It was connected to a hopper and a series of conveyer belts. The

Mal | ette Brothers had a shed built adjacent to the Twin Roll



Crusher to house the control nechanism Once installed, the Twin
Roll Crusher was a permanent addition, interconnected with the
plant. It increased the value of the plant and nmade the property
nmore useful because it perforns an essential function in the
pl ant's production process.

Therefore, the district court did not err in granting sunmmary
judgrment to Portec based on § 15-1-41.

AFFI RVED,



