IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7791
Conf er ence Cal endar

ELO SE MCCEE,
Pl ai ntiff-Appellant,
ver sus

KATHERI NE FOSTER ET AL.,
Def endant s,

HOLMES COUNTY, M5,
Def endant - Appel | ee.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of M ssissipp
USDC No. CA-3:93-57(L)(N)
(September 23, 1994)
Before KING SM TH, and BENAVIDES, G rcuit Judges.
PER CURI AM *

Pursuant to 42 U.S.C. § 1983, Eloise MCee sued Hol nes
County, M ssissippi, alleging that a justice court judge violated
state | aw and McGee's due process rights by setting excessive
bail after McGee was arrested for child abuse. MGCee sought to

anend her conplaint to state causes of action under the Eighth

and Fourteenth Amendnents for denial of due process and excessive

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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bail. The magistrate judge denied the notion to anend as futile,
and the district court dismssed McGee's suit for failure to
state a claim MGCee chall enges the dism ssal.
"In reviewwng a Rule 12(b)(6) dismssal, this Court accepts
all well pleaded avernents as true and views themin the |ight

nost favorable to the plaintiff.”" Mtchell v. MBryde, 944 F.2d

229, 230 (5th Cr. 1991) (internal citations, quotations and
alterations omtted). "The dismssal will not be upheld unless
it appears beyond doubt that the plaintiff can prove no set of
facts in support of his claimwhich would entitle himto relief."
Id. (internal quotation marks and citation omtted).

“In a 8§ 1983 action, a nunicipality may not be held strictly
liable for the acts of its non-policy-making enpl oyees under a

respondeat superior theory." Benavides v. County of WIson, 955

F.2d 968, 972 (5th Gir.), cert. denied, 113 S. C. 79 (1992). A

| ocal governing body "may be l|iable under 8§ 1983, however, where
the all eged unconstitutional activity is inflicted pursuant to

official policy." Johnson v. Myore, 958 F.2d 92, 93 (5th Cr

1992). Municipal liability under 8 1983 al so may be predicated
upon an isol ated deci sion made by a person with power to nmake

policy for the municipality. Penbaur v. G ncinnati, 475 U. S.

469, 480, 106 S. C. 1292, 89 L. Ed. 2d 452 (1986). A § 1983
conpl aint against a nunicipality nust identify the policy,
connect the policy to the nunicipality, and show that the
particular injury occurred because of the execution of the

policy. Bennett v. Slidell, 728 F.2d 762, 767 (5th Cr. 1984)

(en banc), cert. denied, 472 U S. 1016 (1985).
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McCee relies heavily on Penbaur. She argues that a county
judge in Mssissippi is a county policynmaking official and that
the county is liable for the judge's isolated decision to set her
bail at $50,000. "[A] nunicipal judge acting in his or her
judicial capacity to enforce state | aw does not act as a
muni ci pal official or |awmker." Johnson, 958 F.2d at 94. This
Court distingui shes between the judge's adm nistrative actions,
whi ch may constitute official county policy, and the judge's
judicial actions, wherein the judge effectuates state policy by
applying state law. See id.

McCGee argues that the decision in Johnson is contrary to the
Suprene Court's decision in Penbaur. Wile sone nunicipal judges
may make nore policy than others, the pith of McGee's argunent is
that the county judge violated her rights in inplenenting the

state bail statute. The setting of bail is a judicial duty. See

Thomas v. Sanms, 734 F.2d 185, 189-90 (5th GCr. 1984), cert.
denied, 472 U.S. 1017 (1985). The decision of the district court
i s AFFI RVED.



