IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8014
Conf er ence Cal endar

M LTON MERLE M LBURN
Peti ti oner- Appel | ant,
ver sus

JAMES A. CCOLLINS, Director
TDC, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. SA-92-CV-270

(Novenber 1, 1993)
Before PCLI TZ, Chief Judge, and SM TH and WENER, Ci rcuit Judges.
PER CURI AM *
MIton Merle M| burn, a Texas prisoner, was convicted of
aggravat ed robbery and was sentenced to 45 years' inprisonnent.

He filed this petition for wit of habeas corpus alleging, along

with other grounds of error which he does not raise on appeal,?

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.

2 Because Ml burn did not raise or brief his other grounds
of error in his appellate brief, they are deened abandoned.
Weaver v. Puckett, 896 F.2d 126, 128 (5th Cr.), cert. denied,
498 U.S. 966 (1990).
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i neffective assistance of counsel because his attorney allegedly
failed to attenpt to |locate witnesses who could have testified
that at the tine of the robbery, MI|burn wore a beard. One
eyewi tness to the robbery identified MIburn as the robber, but
testified that the robber did not have a beard.

M1l burn testified at trial that he had a beard on the date
of the robbery and that he shaved it off when he went to work at
a bar sone tine after the robbery. H's testinony was
corroborated by Sylvia Cono, who testified that she knew M| burn
fromthe bar, that he had a beard in April of 1981, and did not
have a beard when he began to work at the bar.

To prevail on his claimof ineffective assistance, M| burn
must show 1) that his counsel's performance was deficient in that
it fell bel ow an objective standard of reasonabl eness; and 2)
that the deficient performance prejudi ced his defense.

Strickland v. Washi ngton, 466 U. S. 668, 687-94, 104 S.C. 2052,

80 L.Ed.2d 674 (1984). |In order to show prejudice, MIburn nust
denonstrate that counsel's errors were so serious as to "render
the result of the trial unreliable or the proceedings unfair."

Lockhart v. Fretwell, u. S , 113 S. Ct. 838, 844, 122

L. Ed. 2d 180 (1993). A failure to establish either deficient

performance or prejudice defeats the claim Strickland, 466 U S.

at 697.

The district court's legal conclusion that MIlburn failed to
denonstrate prejudice was correct. M burn and anot her w tness
testified that he wore a beard at the tine of the robbery.

Testinony by additional w tnesses on this sane point woul d have
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been cunul ative. Failure to call w tnesses whose testinony would
have been cumul ative does not prejudice the defendant. Lincecum

v. Collins, 958 F.2d 1271, 1280 (5th GCr.), cert. denied, 113

S.C. 417 (1992).
Because M I burn failed to show prejudice, there was no need
for an evidentiary hearing.

AFFI RVED.



