IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8025
Summary Cal endar

KEVI N SORRELLS,
Pl ai ntiff-Appellant,
vVer sus
HOMRD S. WARNER, I, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Western District of Texas
(A 91 CA 688 SS)

(April 28, 1994)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
E. GRADY JOLLY, Circuit Judge:”

This is a civil rights action challenging various actions
taken by Hayes County, Texas, and its officials in connection with
the prosecution of Kevin Sorrells for a speeding violation. The

district court dismssed the action and we affirm

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



I

Kevin Sorrells? filed this civil rights action agai nst County
Judge Howard Warner, Constable Billy Reeves, and Hays County,
Texas, alleging that he was illegally arrested and detained for his
failure to pay outstanding fines resulting fromhis conviction of
the offenses of speeding and failure to appear for which he was
fined $150 plus costs of $80 for each offense. Sorrells's
convictions were affirnmed on appeal, and he filed a petition for
di scretionary review, which was deni ed. The appell ate nandate was
sent to the Hays County Clerk on Cctober 20, 1989.

The trial judge in the speeding and failure to appear cases
i ssued two capiases for Sorrells's arrest in January 1990, stating
that Sorrells had failed to pay the fines and costs due and
directing any peace officer to place Sorrells in jail until the
fines and costs were paid or |egally discharged. According to
Sorrells, however, these docunents were not in the formrequired by
Texas | aw.

On July 23, 1991, Sorrells was advised of the outstanding

warrants for his arrest on the two 1987 convictions. He wrote

IAfter the notice of appeal was filed, Dan Sorrells,
appel l ant's counsel and father, filed a notion for substitution of
party because of the death of Kevin Sorrells on Cctober 5, 1993.
Counsel states that he and his wife, dadys Sorrells, are the only
heirs of Kevin Sorrells who has never been married and has no
chi |l dren. Sorrells states that there is no necessity for an
admnistration of the decedent's estate and that none is
contenplated. Pursuant to Rule 43(a) of the Federal Rules of
Appel | ate Procedure, the requested substitution is proper and this
nmotion is granted.



Judge Howard Warner, the presiding Judge of the Hays County Court,
and inquired about the anmount of fines due and a paynent plan.
Sorrells contends that he was indigent at the tinme but he did not
mention this in his letter to Judge \Wrner.

Constable Billy Reeves went to the law office of Dan Sorrells
(Kevin's father) on July 26, 1991, and advised the elder Sorrells
of his intent to arrest Kevin under the two outstandi ng warrants.
Reeves indicated to Dan Sorrells that he was aware that an i ndi gent
cannot be arrested for a "fine only" offense but that he was goi ng
to arrest Kevin anyway because that was what Judge Warner had
ordered himto do. Kevin was out of town, however, and the arrest
was not effectuated at that tine.

Kevin Sorrells wote Judge Warner a second letter inquiring
about the ampbunt of nobney due under each capi as and encl osed a $50
nmoney order to be applied to the fines. Judge Warner responded
that it was necessary to pay the full anmount due for each offense.
Sorrells filed a notion to quash the capias on July 31, 1991, and
al so sent a letter to Constabl e Reeves, advising himthat it would
be illegal to arrest himunder the capiases and that Sorrells had
filed a notion to quash the docunents.

Reeves arrested Sorrells on August 5, 1991, pursuant to the
instructions of Judge Warner and subsequently filed charges of

avoiding and resisting arrest against Sorrells.? The court

2According to Reeves's affidavit and report, when he arrested
Sorrells, Sorrells's nother threatened him with a shovel and



determ ned that Sorrells was entitled to credit of $50 for each day
served, which satisfied the fines due for the speeding and failure
to appear offenses. Sorrells made bond on the charges of avoidi ng
and resisting arrest and was rel eased from cust ody.

The defendants filed a notion to dism ss pursuant to Fed. R
Cv. P. 12(b)(6), arguing that Warner and Reeves were entitled to
judicial and qualified inmunity, and that Sorrells failed to al |l ege
grounds to inpose nunicipal liability. Sorrells then filed an
anended conpl aint adding as defendants the district attorney and
anot her county judge, who was to preside over his case involving
the charge of resisting arrest.® The defendants then filed a
second notion to dismss, which the district court granted, except
as to Sorrells's claimseeking to enjoin his prosecution for the
resisting-arrest charge.

Foll ow ng a bench trial on the remaining claim the district
court denied Sorrells's request for injunctive relief and entered
a final judgnent, decreeing that Sorrells was entitled to take

nothing. Sorrells tinely appeal ed.*

Sorrells escaped. Sorrells was | ater captured with assistance from
the county canine unit.

3Sorrells also sought to enjoin the prosecution of the
out st andi ng charges against him which was denied by the district
court. Al t hough the record is not clear as to the status of that
charge at the tine the appeal was filed, it is clear that the
request to enjoin those proceedi ngs was nooted by Sorrells's death.

‘Before the trial, Sorrells filed a notion for
reconsi derati on. Al t hough the district court did not directly
address this notion, Sorrells reurged his argunents that he was



|1
This court reviews de novo a trial court's dismssal of a
conplaint for failure to state a claim upon which relief can be

granted.® Gddings v. Chandler, 979 F.2d 1104, 1106 (5th Cr.

1992). The dism ssal nmay be upheld "only if it appears that no
relief could be granted under any set of facts that coul d be proven
consistent with the allegations." Id. (internal quotation and
citation omtted). "I'n making this determnation, [the Court]
accept[s] the well-pleaded allegations in a conplaint as true."
Id. (citation omtted).
A

On appeal, Sorrells argues that Judge Warner is not entitled

to immunity because he was performng a mnisterial function in

i ssui ng the capi as and acted outside the scope of his jurisdiction.

illegaly arrested at the conclusion of the trial. Al t hough the
district court did not directly address Sorrells's notion for
reconsideration, the court's remarks at the hearing and the entry
of the final judgnent dismssing the action by inplication
reflected the court's decision to deny Sorrells's notion. See
Lapeyrouse v. Texaco, lInc., 670 F.2d 503, 504-05 (5th G
1982) (al t hough practice is not favored, in sone instances entry of
final judgnment has effect of overruling notions pending at tine
that judgnent is entered).

SOne of Sorrells's issues on appeal is whether the district
court erred in declining to consider his response to the
def endants' notion. Sorrells's response to the notion was filed in
the record, and it is not clear whether the district court
di sregarded or was unaware of the pleadings. The defendants
suggest that the responses were not tinely filed under the | ocal
rules and, therefore, that it was within the court's discretion to
di sregard the pleadings. Because review of the ruling on the
motion to dismss is de novo, Sorrells will not be prejudiced on
appeal by the district court's failure to consider his responses.



"Judicial officers are absolutely imune fromliability for

damages unless they act without jurisdiction.”" Dayse v. Schuldt,

894 F.2d 170, 172 (5th Cr. 1990).

The Hays County Court has jurisdiction in crimnal cases
i nvol vi ng m sdeneanors. See Tex. Govt. Code Ann. § 25.0003,
§ 25.1072, (West 1988) and § 26.045(a) (West 1989). A county judge
has the authority to issue all wits necessary for the enforcenent
of the jurisdiction of the county court. |d. at § 25.0004. Based
on Sorrells's allegations, Warner possessed subject-matter
jurisdiction over his case.®

Accepting Sorrells allegations against Warner as true, the
actions taken by the judge were subject to judicial imunity.
Therefore, the district court did not err in dismssing the
conpl ai nt agai nst \Warner.

B

Sorrells next argues that Hays County is not immune fromsuit

because it pays the constable, who has no supervisor, and who

according to Sorrells, illegally arrested him

%Sorrells's reliance on Forrester v. Wite, 484 U S 219, 108
S.Ct. 538, 98 L.Ed.2d 555 (1988), to support his argunent that
Warner's actions were mnisterial in nature and, therefore, not
subject to immunity, is msplaced. |In Forrester, the court held
that a judge was acting in an admnistrative capacity in denoting
and di schargi ng an enpl oyee. 484 U. S. at 229. Wirner's actions in
directing the constable to arrest Sorrells for the failure to pay
the fines are clearly different from the judge's actions in
Forrester and were not adm nistrative in nature. |nstead, \arner
was exercising a judicial function necessary to conclude the
crim nal proceeding.




A county can be held liable for injuries under 42 U S. C
8§ 1983 only if an official policy or governnmental customcaused the

deprivation of constitutional rights. Monell v. Departnent of

Soci al Services of City of New York, 436 U S. 658, 690-94, 98 S. Ct

2018, 56 L.Ed.2d 611 (1978). "The power to make and enforce
policy . . . is marked by authority to define objectives and choose

the nmeans of achieving them" Rhode v. Denson, 776 F.2d 107, 109

(5th Gir. 1985), cert. denied, 476 U S. 1170 (1986).

A Texas constable is not "given the discretion, or range of
choice, that is at the core of the power to i npose one's own chosen
policy." 1d. The fact that a constabl e has the discretion to nake
arrests under certain circunstances does not constitute

policymaking authority. Id.; see also Merritt v. Harris County,

775 S.W2d 17, 24-25 (Tex. C. App. 1989) (county constables are
not policymaking officials of county governnent when perform ng
their narrowmy circunscribed duty of executing a wit of
execution).

Sorrells's conplaint alleges that Constabl e Reeves was acting
at the direction of the county judge in arresting Sorrells and does
not reflect that Reeves had the authority to establish the county's
policy for arresting individuals who failed to pay a fine.
Therefore, the county cannot be subjected to |liability as a result
of Constabl e Reeves' service of the capi as.

Sorrells further argues that Hays County can be held liable

because it has a policy of failing to attach a copy of the



j udgnent, sentence, or order to a capias, of failing to make a
finding of probable cause, and of not follow ng the directions of
the mandate of the court of appeal. These allegations also do not
operate to open the county to liability because, even if the
capi ases did not technically conply with the state procedural |aw,
the Constitutionis not violated sinply by a technical violation of

state procedural law.” See Lynch v. Cannatella, 810 F.2d 1363,

1372 (5th Gr. 1987) (public officials do not forfeit their right
toimunity by violating a statute or regul ati on that does not give
rise to a constitutional right).

C

Sorrells further argues that Constable Reeves is not entitled
to i munity because he knew that Sorrells was indigent at the tine
of the arrest and that an i ndigent should not be jailed for failure
to pay a fine and because he knew that the warrants were invalid on
their face.

In considering a defendant's claimof qualified imunity, the
court nust initially determ ne whether the plaintiff has all eged a
violation of a clearly established constitutional right. King v.
Chide, 974 F.2d 653, 656 (5th Gr. 1992). If the plaintiff has

al l eged a constitutional violation, the court nust then determ ne

'Sorrells's assertion that his arrest was illegal because it
was W thout probable cause could have stated a constitutional
violation but, according to his conplaint, the judicial official
made a determ nation that there was probable cause for Sorrells's
arrest.



t he reasonabl eness of the officer's conduct. Id. at 657. The
obj ecti ve reasonabl eness of the officer's conduct nust be neasured
wth reference to the clearly established law at the tine of the
incident in question. 1d.

The Constitution prohibits a state frominposing a fine as a
sentence and then automatically converting the fine to a jail term
if an indigent defendant cannot imedi ately nmake paynent in full.

Tate v. Short, 401 U S 395, 398, 91 S.C. 668, 28 L.Ed.2d 130

(1971). Tate, however, recogni zed that there is no "constitutional
infirmty in inprisonment of a defendant with the neans to pay a
fine who refuses to do so or neglects to do so". Id. at 400

| npri sonnent is a proper enforcenent nmethod if the defendant is
unabl e to nmake the paynent despite reasonable efforts to satisfy
the fines by using alternative nethods. 1d. at 400-01. Further,
Tate is based on an assunption that the defendant has appeared

before the court and asserted his indigency. See Garciav. Cty of

Abi | ene, 890 F.2d 773, 776 (5th Cr. 1989). The exhibits attached
to Sorrells's conplaint reflect that Sorrells never personally
advi sed the county officials of his indigence, but that he nerely

contested the legal validity of the capiases issued.?

8He even advi sed Judge Warner that he would pay the tota
anount due upon the court's notifying himof the total anount due.
Upon receipt of notification of the total amount due, Sorrells
filed a notion to quash the capias based on defects in the
docunent, and the fact that he was entitled to nonetary credit for
tinme served in jail. Even then, he did not assert his indigence in
the notion to quash. Nor did Sorrells's letters to Constable
Reeves or to the district attorney advise the officials of his



Therefore, Reeves did not unlawfully arrest Sorrells under the
clearly established | aw because Sorrells had failed to assert his
i ndi gence in response to the orders to pay the fines.

Further, the argunent that Sorrells's arrest was illegal
because Reeves knew that he was contesting the legality of the
warrants and that the warrants were invalid on their face is al so
meritless because, as previously discussed, even if the capiases
were technically not in conpliance with state law, the arrest was
not unconstitutional if Reeves reasonably believed that there was
probabl e cause to arrest Sorrells. The capi ases, which were i ssued
by a judicial officer, directed the constable to arrest Sorrells
because he had failed to pay his fine. Therefore, it was
reasonabl e for Reeves to determ ne that he had probable cause to

effect the arrest.

i ndi gent st at us. The only allegation in Sorrells's conplaint
i ndicating that Reeves (or any defendant) had any know edge t hat
Sorrells was contending that he was indigent was Reeves's
di scussion with Sorrells's father wwth respect to the inpropriety
of arresting an indigent in a fine-only case. This representation
by Sorrells's father, however, was insufficient in the |ight of
Sorrells's personal failure to assert his indigency to the court or
county officials.
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111
For the reasons stated above, the judgnent is

AFFI RMED.
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