IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8137
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
JOHN THOVAS JORDAN
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. SA-92- CA- 173( SA- 90- CR-202( 6))
(Cctober 29, 1993)
Before PCLI TZ, Chief Judge, and SM TH and WENER, Ci rcuit Judges.
PER CURI AM *

John Thonmas Jordan appeals the district court's denial of
his 28 U S.C. § 2255 notion and argues that he was prejudiced
because the district court erroneously sentenced himunder a
statute providing a nore severe nmaxi num penal ty.

"[A] "collateral challenge nmay not do service for an

appeal .'" United States v. Shaid, 937 F.2d 228, 231 (5th Cr

1991) (en banc), cert. denied, 112 S.C. 978 (1992) (quoting

United States v. Frady, 456 U. S. 152, 165, 102 S.C. 1584, 71

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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L. Ed. 2d 816 (1982)). Relief under § 2255 is reserved for
violations of a defendant's constitutional rights and for a
narrow range of injuries that could not have been rai sed on
direct appeal and would, if condoned, result in a conplete

m scarriage of justice. United States v. Capua, 656 F.2d 1033,

1037 (5th Gir. 1981).

| f a defendant alleges a fundanental constitutional error,
he may not raise the issue for the first tine in a 8 2255 notion
W t hout show ng both "cause" for his procedural default and that
"actual prejudice" resulted fromthe error.™ Shaid, 937 F.2d at
232. The Governnent properly invoked the procedural bar in this

case. See United States. v. Drobny, 955 F.2d 990, 995 (5th G

1992). Because Jordan fails to show "actual prejudice" for
reasons set forth bel ow, we need not address the issue whether
there was "cause" for his failure to directly appeal his
sent ence.

The parties concede that Jordan was sentenced under 21
US C 8§ 841(b)(1)(CO, which provides a maxi num 20-year term of
i nprisonnment, and that 8§ 841(b)(1)(D) was the correct provision
wth only a five-year maxi numterm

Jordan's argunent of prejudice is based on his erroneous
belief that his offense | evel, under the appropriate statute,
woul d have been 20, based on a quantity of marijuana between 40
and 60 kil ograns, rather than 26, based on a quantity between 100
and 400 kil ograns of marijuana. H's base offense |evel, however,
woul d still have been based on his rel evant conduct. See

§ 1B1. 3.
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"[S]o long as the information has sonme m ni num i ndi ci um of

reliability," the district court may consider the PSR and any

ot her information when determ ning the sentence. United States

v. Vela, 927 F.2d 197, 201 (5th Cr.), cert. denied, 112 S.C

214 (1991) (internal quotation marks omtted). The PSR indicated
that the conspiracy involved 400 pounds (181.5 kil ograns) of
marijuana. Nor is the district court bound by the quantity of
drugs specified in the indictnent or in the count of conviction.

United States v. Sarasti, 869 F.2d 805, 806 (5th Cr. 1989).

Further, "the quantity of drugs does not constitute an el enent of
the crime; rather, quantity is a fact to consider in sentencing."

United States v. Bounds, 985 F.2d 188, 194 (5th Cr.), cert.

deni ed, S.C. _, 1993 W 206981 (Cct. 4, 1993). Therefore,

because Jordan's base offense | evel, under any sentencing schene,
woul d have been 26, he fails to show actual prejudice.

Nor can Jordan show prejudice by pointing to the different
maxi mum prison terns mandated by the subsections at issue. Even
t hough the avail able range of 51 to 63 nonths woul d have been
limted to 51 to 60 nonths by the statutory limt under
8§ 841(b)(1) (D), Jordan does not denonstrate how such a limtation
woul d have affected the district judge's decision to downwardly

depart fromthat range to 46 nonths. Cf. United States v.

Garcia, 693 F.2d 412, 415 (5th Cr. 1982) (requiring a show ng on
direct appeal that judge relied on inaccurate information to
denonstrate a due-process violation).

Jordan's failure to show prejudi ce underm nes his invocation

of the "rule of lenity," which requires the district court to
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construe anbi guous crimnal statutes in favor of the defendant.

See United States v. Hartec Enterprises, Inc., 967 F.2d 130, 133

(5th Gr. 1992).

The only exception to the cause-and-prejudice test is when
the failure to grant habeas relief would result in a "mnifest
m scarriage of injustice," i.e., in the "extraordinary case ..
in which a constitutional violation has probably resulted in the
conviction of one who is actually innocent." Shaid, 937 F.2d at
232 (internal quotation marks omtted). Because Jordan does not
contend that he was "actually innocent” of the crine or offer new
evi dence denonstrating his innocence, failure to grant relief in
this case would not result in a mscarriage of justice.

For reasons set forth above, the district court's denial of

Jordan's 8§ 2255 notion is AFFI RVED



