IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8568
(Summary Cal endar)

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

W LLI AM EUGENE MERRI TT,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(W93-CA- 113 (W88-CR-021))

(May 24, 1994)

Before JOLLY, WENER and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

Def endant - Appellant W Il liam Eugene Merritt collaterally
attacked the sentence inposed following his jury conviction on

firearnms charges, filing a notion pursuant to 28 U. S.C. § 2255. He

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



now appeal s the district court's dism ssal of that notion. Finding
no reversible error, we affirm
I
FACTS AND PROCEEDI NGS

In a superseding indictnent, Merritt was charged with three
counts of being a convicted felon in possession of a firearm
transported ininterstate comerce. A jury found himguilty of al
three counts. The district court sentenced himto three concurrent
prison terns of thirty years. On direct appeal we affirned the

j udgnent against Merritt. See United States v. Merritt, 882 F. 2d

916, 921 (5th Gir. 1989), cert. denied, 496 U S. 907 (1990)

(Merritt 1).

Proceeding pro se and in forma pauperis, Merritt subsequently

filed a notion under 28 U S.C. 8§ 2255 to vacate, set aside, or
correct his sentence. He proffered nine grounds for such relief:
(1) his conviction was the result of prosecutorial m sconduct; (2)
his right to possess a firearm had been restored under state | aw
(3) there was insufficient evidence to convict him because the
governnent had failed to prove that his civil rights had not been
restored; (4) the Sixth Amendnent right to conpul sory process of
W t nesses was vi ol at ed because subpoenas were never issued for one
of his witnesses; (5) the statutes under which he was convicted are
unconstitutional; (6) the court erred by admtting the penitentiary
packets of his prior state convictions; (7) his sentence was
i nproperly enhanced because one of the underlying state

convictions, a burglary conviction from 1978, was invalid; (8) his



trial counsel was ineffective; and (9) his appellate counsel was
i neffective. The district court dismssed Merritt's action.
Continuing to proceed pro se, Merritt tinely appealed, again
rai sing the nine grounds of error that he had raised in district
court.
|1
ANALYSI S

There are four separate grounds upon which a federal prisoner
may nove to vacate, set aside, or correct his sentence under
28 U . S.C. § 2255: The sentence was inposed in violation of the
Constitution or laws of the United States; the court was w thout
jurisdiction to inpose the sentence; the sentence exceeds the
statutory maxi numsentence; and the sentence is "otherw se subj ect

to collateral attack." 28 U.S.C. § 2255; see United States .

Cates, 952 F.2d 149, 151 (5th Cr. cert. denied, 112 S. C. 2319

(1992). A person who has been convicted and has exhausted or

n>

wai ved his right to appeal is presuned to have been fairly and

finally convicted.'" United States v. Shaid, 937 F.2d 228, 231-32

(5th Gr. 1991) (en banc) (citation omtted), cert. denied,

112 S .. 978 (1992). "[A] “collateral challenge nmay not do
service for an appeal.'" |d. at 231 (citation omtted).

On direct appeal, Merritt asserted nunerous grounds of error,
e.g., (1) a prior conviction from 1971 being used for enhancenent
pur poses, (2) the language in the superseding indictnent, (3) the
adm ssion of certain testinony regarding the interstate nexus of

t he weapons, (4) the adm ssion of three guns into evidence, (5) the



all eged denial of his right to a speedy trial, (6) the addition to
a search warrant, and (7) a warrantl ess search that took place in
a notel room Merritt I, 882 F.2d at 918-21. Merritt now rai ses
an entirely new set of conplaints.

A. Penitenti ary Packets

Al l egations of error that are not of constitutional or
jurisdictional magni tude and that coul d have been rai sed on direct
appeal may not be asserted on collateral reviewin a § 2255 noti on.

United States v. Capua, 656 F.2d 1033, 1037 (5th Cr. Unit A

Sep. 1981). Such errors will be considered only if they could not
have been raised on direct appeal, and, if condoned, would result
in a conplete mscarriage of justice. Shaid, 937 F.2d at 232 n.7.
There is no allegation or indication fromthe record that Merritt's
claine regarding the allegedly inproper admssion of the
penitentiary packets or the trial court's failure to conduct an
evidentiary hearing regardi ng those convictions could not have been
raised on direct appeal. We therefore need not address these
cl ai ns because they coul d have been raised on direct appeal. See
Capua, 656 F.2d at 1037. Neither then need we address the

m scarriage-of -justice prong of the standard. Shaid, 937 F.2d at

232 n. 7.
B. | neffective Assistance of Counsel
| ssues that inplicate matters of constitutional or

jurisdictional magnitude, raised by Merritt for the first time on
collateral review need not be addressed unless he shows "both

“cause' for his procedural default, and " actual prejudice



resulting from the error.” Shaid, 937 F.2d at 232 (citation
omtted). The only exception to the cause-and-prejudice test is
the "extraordinary case . . . in which a constitutional violation
has probably resulted in the conviction of one who is actually
innocent." 1d. at 232 (internal quotations and citation omtted).

Inthis case, Merritt does not address the cause-and-prejudice
test. Nevertheless, he raises two grounds of error regarding the
allegedly defective performances of his trial and appellate
counsel. As constitutionally ineffective assi stance of counsel can
operate as cause for procedural default, we nust exam ne that

i ssue. See Murray v. Carrier, 477 U S. 478, 488-92, 106 S. C

2639, 91 L.Ed.2d 397 (1986) (federal habeas petition).

To prove ineffective assistance of counsel, a defendant nust
affirmatively showthat (1) his counsel's performance fell bel ow an
objective standard of reasonableness; and (2) the deficient

performance prejudiced the defense. Strickland v. WAshington

466 U.S. 668, 687-88, 104 S. . 2052, 80 L.Ed.2d 674 (1984). In
eval uating such clains, we indulge in "a strong presunption” that

counsel's representation fell "within the wi de range of reasonabl e

pr of essi onal conpetence.” Bridge v. Lynaugh, 838 F.2d 770, 773
(5th Cr. 1988). To prove deficient representation, a defendant
must show that his attorney's conduct "fell below an objective

standard of reasonabl eness.” Strickland, 466 U S. at 688. I n

determ ning prejudice, areview ng court nust exam ne "whet her the
result of the proceeding was fundanentally unfair or unreliable.”

Lockhart v. Fretwell, u. S , 113 S.Ct. 838, 842,




122 L. Ed.2d 180 (1993).
1. Appel | at e Counsel

Merritt states that his appellate counsel "fail[ed] to
research the lawinrelationto the facts of the case and apply the
| aw accordingly, fail[ed] to raise issues on appeal that rose to
the level of plain error, fail[ed] to bring issues on appeal that
were objected to by trial counsel, and fail[ed] to bring issue of
i neffective assistance of counsel." He further asserts that
appel | ate counsel was ineffective by failing to research 28 U. S. C
§ 921(a)(20).

Merritt's appell ate counsel raised nunerous i ssues on appeal,
and there is no indication that he did not research the | aw or the

facts corresponding to this case. See Merritt |, 882 F.2d at 918-

21. Merritt's suggestion that 18 U . S.C. § 921(a)(20) could have
hel ped his case is wunavailing. That section defines "crinme
puni shabl e by inprisonnment for a term exceedi ng one year," which
appears in 8 922(g)(1), one of the statutes Merritt was charged
wth violating. See 18 U S.C. 8§ 922(g)(1). Based upon a reading
of his 8 2255 notion, Merritt appears to be arguing on appeal that
the governnment did not prove that he had been "convicted" as
defined by 8§ 921(a)(20) and that the jury had not been instructed
of the definition of "conviction." Section 921(a)(20) expressly
indicates that "[w] hat constitutes a conviction of such a crine
shal |l be determ ned in accordance with the |aw of the jurisdiction
i n which the proceedings were held." In this case, Dennis Tynes of

the Waco Police Departnent testified regarding Merritt's



penitentiary packets. These exhibits reflect that: on August 13,
1971, Merritt was convicted of burglary; on May 9, 1978, Merritt
was convicted of burglary of a habitation; and on August 10, 1982,
Merritt was convicted of burglary of a building. Merritt's
argunent is frivolous; his attorney's failure to raise it on appeal
does not anount to ineffective assistance of counsel.

Al t hough Merritt asserts on appeal that his appellate counsel
failed to "raise issues on appeal that rose to the level of plain
error and fail[ed] to bring i ssues on appeal that were objected to
by trial counsel,” Merritt does not specify what theses i ssues are.
As they have not been briefed, these assertions need not be

exam ned. See Brinkmann v. Dallas County Deputy Sheriff Abner, 813

F.2d 744, 748 (5th G r. 1987) (explaining that issues |isted but
not briefed are deened abandoned). |In any event, "the nere fact
that counsel failed to recognize the factual or legal basis for a
claim or failed to raise the claimdespite recognizing it, does
not constitute cause for a procedural default.” The Constitution

guarantees crimnal defendants a conpetent attorney; it does not

guarantee that counsel will recognize or raise every conceivable
conpl ai nt. Murray, 477 U. S. at 486. The Sixth Amendnent,

nmor eover, does not require counsel to raise an issue just because
the defendant specifically requests that it be presented to the

court. Jones v. Barnes, 463 U.S. 745, 750-54, 103 S.C. 3308, 77

L. Ed. 2d 987 (1983).
Merritt's argunent that his appell ate counsel was ineffective

by failing to assert on appeal that trial counsel was ineffective



is unavailing. As a general rule, ineffective-assistance-of-

counsel clains cannot be resolved on direct appeal. See United

States v. Higdon, 832 F.2d 312, 313-14 (5th Cr. 1987), cert.

deni ed, 484 U.S. 1075 (1988).
2. Tri al Counsel

Merritt contends on appeal that "the errors and om ssions of
def ense counsel reflect a failure to exercise the skill, judgnent,
and diligence of a reasonably conpetent crimnal defense attorney
and deni ed appel lant his right to effective assi stance of counsel ."
He states that there was hearsay testinony and repeat ed questi oni ng
about Merritt "being a dope dealer."” But Merritt does not provide
further specifics. To the extent that he alludes to the argunents
set forth in his original notion, they are abandoned because they

are not presented in the text of his brief. See Yohey v. Collins,

985 F.2d 222, 224-25 (5th Gr. 1993). Al t hough we liberally
construe the brief of pro se appellants, argunents nust
neverthel ess be briefed to be preserved. 1d.

In any event, Merritt has not shown "prejudice" under
Strickl and because, even if Merritt's counsel shoul d have objected
toreferences to Merritt's involvenent with controlled substances,
a review of the evidence indicates that the result of Merritt's
trial was not rendered "fundanentally unfair or unreliable."” See
Fretwell, 113 S . C. at 842. John Yates of the Wico Police
Departnent testified that, while working as an undercover agent in
Novenber 1986, he was contacted by Roger Craig, who expressed an
interest in introducing Yates to Merritt. On Novenber 14, 1986



Agent Yates net Merritt and Paul Chapnman at 3818 Wndsor. Wile
i nsi de, Agent Yates noticed, anong other things, a rifle atop a
freezer. 1In light of the | arge nunber of persons who were in the
house at the tine, Yates requested to return later. Wen Yates and
Craig returned, Merritt was sitting on a bed in the back bedroom
hol di ng a Mossberg punp shotgun. Not knowi ng Merritt's intentions,
Agent Yates drew his own gun, whereupon Merritt dropped the
shotgun. The neeting continued; Mrritt even offered to sell to
Agent Yates the shotgun for $85, and the agent accepted the offer.

Sergeant Holly Holstien of the Wico Police Departnent
testified that on Novenber 14, 1986, he received a call for
assi st ance. Equi pped with a search warrant, a police platoon
proceeded to Wndsor Street. Upon entering Merritt's house,
Sergeant Hol stien saw Merritt enmerge fromthe bedroomw th a fully
| oaded and cocked Sturm Ruger, Bl ackhawk, .357 magnumrevol ver in
his hand. After being ordered to release it, Merritt dropped the
revol ver onto the fl oor.

O ficer Gary Harrison of the Waco Police Departnent testified
t hat on Decenber 23, 1986, he received information that Merritt was
staying at the Mdtel 6 in Bellnead. Upon arriving at the notel,
agents tel ephoned room 116 and asked Merritt to conme out. Five
mnutes later, Merritt enmerged fromroom 116 and was taken into
custody. Harrison and another officer entered the roomto ensure
t hat no one had remai ned i nside. There they found an open suitcase
wth a Raven Arns .25 automatic pistol. After his arrest, Merritt

requested that his property be placed in his Lincoln Continental,



whi ch was parked out front. According to Oficer Harrison, Merritt
was concerned that he would | ose his property.

Robert Alley, a supervisory special agent for the Bureau of
Al cohol , Tobacco and Firearns (BATF), testified that the Mssberg
shot gun, the Sturm Ruger .357-caliber revolver, and the Raven Arns
. 25-cal i ber pistol had noved in interstate comerce. Earl Dunagan,
an BATF special agent, testified that the Mssberg shotgun, the
. 357 magnum and the Raven .25 were operable firearns. O ficer
Dennis Tynes of the Waco Police Departnent testified regarding
Merritt's penitentiary packets from the Texas Departnent of
Corrections. As noted, these exhibits reflect that: on August 13,
1971, Merritt was convicted of burglary; on May 9, 1978, Merritt
was convicted of burglary of a habitation; and on August 10, 1982,
Merritt was convicted of burglary of a building.

The defense presented testinony from Ronald Edward Regi an, a
friend of Merritt's. Regian testified that on Decenber 22, 1986,
he arrived at room 116 of the Mdtel 6. Inside the room was one
Frankie Brown; one Harry Barak arrived |ater. The follow ng
morning Regian left. During his stay in room 116, Regi an wat ched
tel evision, but he did not notice any |uggage or weapons.

Li sa Renae Yoder, another defense w tness who knows Merritt
t hrough her husband, testified that she was arrested on Novenber
14, 1986, at 3818 Wndsor. At the house were Yoder, her husband,
her daughter, a man naned Paul, a man naned C ay, a wonman, and
Merritt. Ms. Yoder testified that during the two hours she

remai ned at 3818 W ndsor, she noticed no weapons.

10



Def ense w tness Janes Yoder, Lisa's husband who was a friend
of Merritt's, testified that on the night of Novenber 14, 1986, he
st opped by 3818 Wndsor. Wile he was gone, renting a video, the
police raided the house. Yoder testified that during his stay in
t he house he noticed no weapons.

Merritt testified that on Novenber 14, 1986, he resided at
3818 Wndsor with Roger Craig, Paul Chapnman, and Renae Henry. He
deni ed possessing any of the guns found in the house. Merritt
explained that he would buy pawn tickets from "dope friends"
because they needed noney to get "dope,"” he would retrieve the
mer chandi se, which he then would re-sell. On the night of Novenber
14, 1986, the police rang the doorbell, but before Renae Henry had
a chance to open the door, the police kicked it in. Merritt denied
hol di ng a gun or pointing one at Oficer Holstien, and al so deni ed
holding the Mssberg shotgun when Oficer Yates entered his
bedr oom According to Merritt, he showed Yates sone stereos, a
television set, and jewelry. Merritt further stated that the notel
clerk had lied about his registration at the Mtel 6. Merritt
asserted that the room was Harry Barak's, that the suitcases
bel onged to Barak, and that he (Merritt) had nothing but sone
clothing in the room

"So long as a defendant is represented by counsel whose
performance is not constitutionally ineffective under the standard

established in Strickland v. Washington, . . . we discern no

inequity in requiring himto bear the risk of attorney error that

results in a procedural default." Mrray, 477 U S. at 488; see

11



Strickland v. Washington, 466 U. S. 668, 687-88, 104 S.Ct. 2052,

80 L.Ed.2d 674 (1984). Merritt has not denonstrated cause for not
having raised on direct appeal the issues he now raises in his
§ 2255 notion. As cause has not been established, we need not
addr ess prejudice.

Nevertheless, if a constitutional violation has probably
resulted in the conviction of a person who is actually innocent,
the cause-and-prejudice test does not end the inquiry. Shai d
937 F.2d at 232. On appeal, however, Merritt does not assert his
actual innocence; neither does the record support his suggestions
to the district court and to the jury that he did not conmt the
crinmes for which he is currently inprisoned. As set forth above,
the anple evidence against Mrritt indicates that an actually
i nnocent person was not convicted. Merritt's argunent that he is
i nnocent of the offense because his right to possess weapons had

been restored fails. See United States v. Thomas, 991 F.2d 206,

215 (5th Cr.), cert. denied, 114 S .. 607 (1993). The foll ow ng

constitutional cl ai s, t heref ore, need not be addressed:

(1) Merritt's conviction was the result of prosecutoria

m sconduct; (2) his right to possess a firearm had been restored
under state law, (3) there was insufficient evidence to convict him
because the governnment had failed to prove that his civil rights
had not been restored; (4) the Sixth Amendnent right to conpul sory
process of wtnesses was violated because subpoenas were never
i ssued for one of his witnesses; (5) the statutes under which he

was convicted are unconstitutional; and (6) his sentence was

12



i nproperly enhanced because one of the underlying state
convictions, a burglary conviction from 1978, was invalid.

Mor eover, as ineffective-assistance-of-counsel clainms cannot
generally be resolved on direct appeal, a notion under 8§ 2255 is

the proper procedural vehicle for such clains. United States v.

Pierce, 959 F. 2d 1297, 1301 (5th Cr.), cert. denied, 113 S.Ct. 621
(1992). Merritt's clains of ineffective assistance of counsel
therefore, are properly examned in this 8 2255 action even if his
ot her clainms are not. Nevertheless, as indicated in the cause-and-
prejudi ce analysis above, Merritt has not shown ineffective
assi stance of counsel by either his trial or appellate counsel.
CONCLUSI ON

For the foregoing reasons, the district court's dism ssal of
Merritt's 8§ 2255 nmotion is
AFFI RVED.
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