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POLI TZ, Chief Judge:”’

Ej oor Patrick Ekwerekwu appeals his conviction and sentence
for conspiracy to inport heroin. Finding an inappropriate
participation of the trial judge in the plea bargai ning process, we

vacat e and renand.

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



Backgr ound

Ekwer ekwu was accused of being a recruiter of participants in
a schene to snmuggle heroin into the United States. He agreed to
plead guilty to conspiracy to inport the contraband but at his
arrai gnnent he clained that he had been entrapped. The court was
informed that the court-appointed defense attorney had counsel ed
against this defense. The court advised Ekwerekwu that it could
not accept his guilty plea while he sinmultaneously asserted that he
had been entrapped.

The foregoing action was entirely appropriate but,
unfortunately, the court continued, telling Ekwerekwu that if his
entrapnent defense was unsuccessful he woul d probably be in prison
until his eight-year-old son conpleted high school. After
sketching sone of the incul patory evidence the governnent |ikely
woul d use, the court continued:

| don't purport to give you | egal advice, but do you know

how many tines | have seen an entrapnent defense work?
| have been doing this as a prosecutor or defense | awer

or a judge . . . since [19]80. Do you know how many
times | have seen an entrapnent defense work in hundreds
of cases? Zero. | don't nean to throw a wet bl anket on
your defense here, but | amjust telling you that it is
a hard rowto hoe. . . . So, for today, we are not goi ng
to accept a plea . . . but let ne tell you what we w ||l
do: If in the neantine you want to have further

conferences with your client and you want to tal k further
about it and really think through this potential
entrapnent defense and see if it's really sonething that
you think exists, in light of all the circunstances, we
wll have a trial. |f you change your m nd and you want
to work out a plea agreenent, | wll be glad to hear you
at that tine. But for today, what you are telling ne, |
just sinply can't accept your plea.

The court then revoked Edwerekwu's bond and ordered himinto
cust ody. In response to defendant's claim that he needed his
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freedom to be of assistance to the authorities, the court noted
that his claimof entrapnent nade his assistance of little val ue,
concluding that if he wshed to retain his freedomin order to
facilitate cooperation with the authorities, he should "not try to
run a con and tell it like it is."?

The foll owi ng week, after the trial judge again expressed the
view that Ekwerekwu had attenpted to con the court, Ekwerekwu
apol ogi zed for the prior week's events, stated that he was "100%

guilty,"” and tendered a guilty plea. The court cauti oned def endant
not to plead guilty unless he indeed was guilty and if he had a
def ense he was encouraged to go to trial. Ekwerekw insisted that
he was guilty, that he had recruited young wonen t o snuggl e heroi n,
and that his plea was know ng and voluntary. The court accepted
the plea and i n subsequent proceedi ngs sentenced Ekwerekwu to 135
mont hs inprisonnment. A tinely appeal foll owed.
Anal ysi s

Appearing pro se Ekwerekwu challenges his conviction,

primarily contending? that the trial court's statenents at the

first arraignnment constituted coercive participation in the plea

process in violation of Fed. RCimP. 11(e)(1).3

During this exchange Ekwerekwu |ooked at his counsel,
apparently for assistance in his plea for continued enlargenent.
Seeing this the court stated: "Don't |look at her. | bet you she
wasn't out there at the Crown Suites Hotel with you."

2Ekwer ekwu al so rai ses his entrapnent defense and the cl ai m of
i neffective assi stance of counsel. Because of today's disposition,
we need not consider either claim

SEkwer ekwu did not raise this issue before the district court.
The governnent candidly notes, however, that judicial involvenent
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As our colleagues of the Sixth GCrcuit succinctly stated
"The primary reason for Rule 11 is that a judge's participation in
pl ea negotiation is inherently coercive."* The Rule, accordingly,
bars a district court from"all fornms of judicial participationin
or interference with the plea negotiation process."® This absol ute
bar, which admts of no exceptions,® stens froma desire to curb
several deleterious effects on the plea process, particularly the
possibility of judicial coercion of a gqguilty plea, dimnished
judicial inpartiality resulting fromjudges taking personal stakes
i n plea bargains that they suggest or encourage, and the |ikelihood
that, by taking such an active role in the negotiations, the court
"becones or seens to becone an advocate for the resolution [it]

has suggested to the defendant."’

Al though a district court is allowed to refuse to accept a
plea and to state its reasons for doing so, the court a quo
exceeded its markedly limted authority. The court's statenents
reflected the view that Ekwerekwu was an organi zer of the schene,
and in light of the strong evidence against him his proposed

defense of entrapnent was specious. By commenting on the

in plea negotiations constitutes error plain on the face of the
record whi ch can be consi dered on direct appeal. See United States
v. Adans, 634 F.2d 830 (5th GCr. 1981).
“United States v. Barrett, 982 F.2d 193, 194 (6th Cr. 1992).
Adans, 634 F.2d at 835.

United States v. Mles, 10 F.3d 1135 (5th Cir. 1993) (citing
United States v. Bruce, 976 F.2d 552 (9th Cr. 1992).

'Adans, 634 F.2d at 841.



prospective evidence and the weaknesses of Ekwerekwu's proposed
defense, the court offered him "the choice of pleading guilty or
taking his chances at trial in front of a judge who seened al ready
to have made up his mnd about “[his] guilt.""® The quandary,
resulting fromeither actual or perceived judicial inpartiality, is
the conundrum Rul e 11 was designed to avoid. In this the district
court erred.

The comment on the length of the likely sentence exacerbated
the error. Rule 11 absolutely forbids a judge from participating
"in any discussion or communi cation regarding the sentence to be
i nposed prior to the entry of a plea of guilty or conviction, or
submission . . . of a plea agreenent."® The court's discussion of
the lengthy sentence that Ekwerekwu faced and of its inplicit
adverse effect on his relationship with his young son breached
Rule 11

The governnent maintains that the court's remarks were
harm ess, not warranting the vacating of the conviction and
sentence, citing the plea-related exchange found harmess in

Bl acknon v. Wainwight.® W decline the invitation to extend the

hol di ng of Blacknon to the instant matter. Bl acknmon i nvol ved a
state court not bound by the strictures of Rule 11. In addition,
that state court had only a |limted exchange about possible

SBarrett, 982 F.2d at 195.

°Bruce, 976 at 556 (citing United States v. Wrker, 535 F.2d
198, 201 (2d Gr.)), cert. denied, 429 U S. 926 (1976).

10608 F.2d 183 (5th Gir. 1979), cert. denied, 449 U S. 852
(1980) .




sentences, elicited in response to pointed queries froma defense
attorney unsuccessfully attenpting to secure a plea bargain. In
the case at bar the court disparaged the nerits of a potentia
defense after declining to accept a guilty plea. Al t hough the
court sought to tenper or offset any adverse effect by cautioning
Ekwerekwu not to plead guilty if he had a defense, it is doubtful
in light of the entire circunstances that the instruction had any
effect upon the defendant's perception of how the court m ght
recei ve an entrapnent defense. W cannot deemthe district court's
proscribed participation in the plea negotiations to be harnl ess;
t he conviction and sentence nust be vacat ed.

I n reachi ng today's di sposition we pause to underscore that we
entertain no doubt about the trial judge's objectivity. Qur
resolution, however, nust appropriately consider Ekwerekwu's
reasonabl e perception. Accordingly, on remand the matter nust be
reassi gned to another district judge.

The conviction and sentence are VACATED and the matter is

REMANDED f or further proceedi ngs consistent herewth.



