IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10011

Summary Cal endar

VIRA L R HUDDLESTON,
Pl ai ntiff-Counter
Def endant - Appel | ant,

ver sus

CIGNA INS. CO.,
formerly known as
| NA Underwriters
| nsurance Conpany and
ROBERT FANGUY,
Def endant s- Count er
Pl ai ntiffs-Appellees.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:91-CV-2390- P)

(July 15, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
| .
Virgi|l Huddl eston purchased a new house in Dall as, Texas. The

buil der participated in a Hone Owmers Warranty program requiring

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



"maj or construction defect" coverage disputes to go to nmandatory,
bi nding arbitration. Huddl eston filed a claim for a nmgjor
construction defect with Cl GNA | nsurance Co. Robert Fanguy, on
behal f of CIGNA, inspected the house and denied the claim The
matter went to arbitration. The arbitrator concluded that
Huddl eston did not have a "mmjor construction defect” and denied
hi s cl ai ns.

Huddl eston chal |l enged the arbitration award in state court.
CIGNA renoved the case to federal court. In a separate action
Cl GNA sought enforcenent of the arbitration award in federal court.
The district court in the latter case confirnmed the arbitration
award and sanctioned Huddl eston for refusing to abide by it. In
the renoved case, the district court granted Cl GNA and Fanguy's
motions for summary judgnent and required Huddleston to pay
attorney's fees and costs. Huddl eston appeal ed the renoved case
judgnent. We affirm

.

Huddl eston cl ains that diversity jurisdiction does not exi st
because he joined Fanguy, a Texas resident. Cl GNA and Fanguy
respond that Fanguy's joinder was fraudulent. The district court
must pierce the pleadings and performa kind of summary judgnent

analysis to determ ne fraudul ent joinder. Carriere v. Sears,

Roebuck & Co., 893 F.2d 98, 100 (5th Cir.), cert. denied, 498 U S.

817 (1990). The district court found that Fanguy was entitled to
summary | udgnent. W find that the district court properly

concl uded t hat Fanguy was fraudul ently joi ned and that a remand was



i nappropriate. See Geen v. Anerada Hess Corp., 707 F.2d 201, 205

(5th Gir. 1983), cert. denied, 464 U S. 1039 (1984).

L1,

The district court held that res judicata and/or coll ateral
estoppel fromthe original federal court case nandated the result
in the renoved case. In the original federal court case, the
district court did not abuse its discretion by sanctioning
Huddl eston for refusing to respect the arbitration award, a point
we recogni zed on appeal in that case. The district court in the
i nstant case properly held that, given the holdings in the original
federal court case, the instant case was groundl ess, in bad faith,
and/ or for harassnent and that attorney's fees and costs shoul d be
assi gned.

| V.

Huddl eston al |l eges that the district court inproperly refused
his notions for a continuance, to file newy discovered
suppl enental exhibits, and to allow any discovery prior to the
entry of judgnent. The exhibits and di scovery, however, related to
i ssues already adversely decided in the original federal court
case. The district court did not err in denying Huddl eston's
nmotions for a continuance and to file supplenental exhibits.

V.

The district court found that, in light of the original
federal court case, this case was entirely groundl ess, brought in
bad faith, and/or to harass Cl GNA and Fanguy. It awarded Cl GNA and

Fanguy attorney's fees and costs. W do not disturb this



assessnent. W note that this appeal also lacks nerit so that
Huddl eston should pay attorney's fees and double costs for
continuing the Ilitigation. These new sanctions reflect the
frivol ous nature of this appeal.

AFF| RMED.



