IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10107
Conf er ence Cal endar

JOHN OTl S VI NEYARD,
Pl ai ntiff-Appellant,
ver sus
JACK KYLE, Director
TDCJ Parol es Division,
ET AL.,
Def endant s- Appel | ees.
Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 5:94-CV-03-C
(May 17, 1994)
Bef ore H G3 NBOTHAM BARKSDALE, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *
John Ois Vineyard alleges that the district court
erroneously dismssed his civil rights conplaint filed under 42
U.S.C. § 1983 as frivolous under U S.C. § 1915(d). He states
t hat he has exhausted state habeas renedies, although it is

uncl ear whether the issues raised in state habeas correspond to

the issues currently on appeal.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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This Court requires a plaintiff such as Vineyard, who
attenpts to challenge indirectly the legality of his confinenent
pursuant to a parole revocation, to pursue state and federa

habeas renedies prior to asserting a 8 1983 claim Jackson v.

Torres, 720 F.2d 877, 879 & n.5 (5th Gr. 1983); see Serio v.

Menbers of Louisiana State Bd. of Pardons, 821 F.2d 1112, 1119

(5th Gr. 1987). Only after exhaustion of both state and federal
habeas renedies wll Vineyard be allowed to proceed as a civi
rights petitioner. Jackson, 720 F.2d at 879.

Furthernore, a prisoner nust first exhaust state habeas
renmedies if he challenges a single hearing as being
constitutionally defective. Serio, 821 F.2d at 1118. If a
prisoner first brings a 8 1983 action when a habeas action is a
pre-requisite, the district court may dism ss w thout prejudice
or stay the case to suspend the running of the statute of
limtations until habeas renedi es are exhausted. 1d. at 1119.

On appeal, Vineyard attenpts to redefine his allegations to
chal l enge, in a general sense, the constitutionality of the
rules, custonms, and procedures used by the Texas Board of Pardons
and Parol e (Board) regarding parole revocation so as to render
his clainms appropriate for 8 1983 relief at this tine. See Spina
v. Aaron, 821 F.2d 1126, 1128 (5th Cr. 1987). However, it is
obvious fromthe record that his 8§ 1983 conpl ai nt chal | enged
indirectly the legality of his revocation and confinenent. The
general attack on the Board's rules, custons, and procedures was

not raised in the district court and, therefore, is not properly
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before this Court. Self v. Blackburn, 751 F.2d 789, 793 (5th

Cir. 1985).

To the extent that Vineyard' s allegations that the Board
revokes cases w thout review ng each case properly could possibly
sound as a 8§ 1983 claim that claimis inextricably intertw ned
wth Vineyard's other clains and is not so factually distinct as
to readily permt the district court to analyze it separately.
See Serio, 821 F.2d at 1119.

Al t hough the district court correctly concl uded that
exhaustion was required, it inproperly stated that the case was
frivolous and inproperly dism ssed under § 1915(d). The
dismssal is nore properly one for failure to exhaust habeas
remedies. Noting that the district court's 8 1915(d) di sm ssal

was w thout prejudice, see G aves v. Hanpton, 1 F.3d 315, 318-19

(5th Gr. 1993), we affirm but on an alternative ground.
| T 1S FURTHER ORDERED that the statute of limtations is
deened tolled while Vineyard pursues habeas relief. See

Rodriguez v. Holnes, 963 F.2d 799, 804-05 (5th Gr. 1992).

AFFI RVED.



