UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10295

THE ESTATE OF THOVAS JEWELL PHI LLIPS, ET AL.,
Pl ai ntiffs-Appellees,
VERSUS

WLLIAM H LOARY, Ph.D.,
Superintendent, Mexia State School, ET AL.,

Def endant s,

MARY HACKERSOQN, Case Manager,
Mexia State School, ET AL.,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:90-CV-2758- D)

March 28, 1995
Before POLI TZ, Chief Judge, REAVLEY and BARKSDALE, Circuit Judges.
PER CURI AM !
Appel  ants appeal froma jury verdict holding themliable for

civil rights violations for their failure to provide reasonable

safety to Thomas Jewell Phillips. The sole issue on appeal is
whet her appellants are entitled to qualified imunity. Because
. Local Rule 47.5.1 provides: "The publication of opinions that

have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



they have failed to provide a trial transcript, we have no basis
upon which to determne error vel non. Accordingly, we AFFI RM
| .

Because we were not provided the transcript, the foll ow ng
facts are taken from the appellee's summary judgnent evidence:
Phillips was born in 1953 and was diagnosed in adol escence as
mentally retarded. 1In 1981, he was involuntarily commtted to the
Mexia State School of the Texas Departnent of Mental Health and
Mental Retardation. Throughout his residence there, Phillips
frequently left the school grounds w thout perm ssion. |n 1986, he
was transferred to the Sandy Lane Goup Hone in Ellis County,
Texas, a |l ess structured "conmmunity-based” facility operated by the
Mexi a State School .

At Sandy Lane, Phillips continued to |eave the grounds
unattended, and in 1989, Phillips' treatnent plan was nodified, at
his request, to permit him to leave the grounds by hinself.
Approxi mately one week later, Phillips was found with serious
second-degree burns. According to Phillips, they were inflicted by

residents in the area of the facility.

Follow ng this incident, Phillips was restricted froml eavi ng
the facility al one. Even so, he ran away several tines, often
returning with scratches on his body. Finally, on January 27,

1990, Phillips was found hanging by his neck froma tree behind the
facility, naked, with his hands tied behind his back and a sock in

his nouth. He was pronounced dead shortly thereafter.



I n Decenber 1990, the adm nistrator of Phillips' estate filed
a 42 U S. C. § 1983 action agai nst various enployees of the Mxia
State School, claimng a violation of Phillips' constitutiona
right to be free fromunsafe conditions. The defendants noved for
summary j udgnent on the basis of qualified imunity; the notion was
granted in part, but denied as to appellants. |In Decenber 1993, a
jury found that appellants were not entitled to qualified inmmunity,
and awar ded conpensatory and punitive danages.

1.

Appel l ants challenge the determnation that they were not
entitled to qualified imunity. Primarily, they contend that an
involuntarily comm tted mental |y retarded i ndi vidual's
constitutional right toreasonabl e safety, established in Youngberg
v. Roneo, 457 U. S. 307, 322 (1982), is not "clearly established" as
applied to a "community hone" patient such as Phillips.

As noted, appellants were denied sunmary judgnent; the case
was tried to a jury. W, therefore, nust | ook not to the sunmary
j udgnent evidence, but to the evidence at trial. Appel | ant s
however, have failed to provide a trial transcript. Although the
primary question is one of [aw, we cannot answer it w thout being
able to review the evidence presented at trial.

The qualified imunity analysis presents two questions: (1)
was the allegedly violated <constitutional right "clearly
established", and (2), if so, was the defendant's conduct
obj ectively unreasonable. E.g., Brewer v. WIkinson, 3 F.3d 816,

820 (5th Gir. 1993), cert. denied, 114 S. C. 1081 (1994).



Qobvi ously, the second question is always fact-bound. But here, the
first question is as well. VWether the "comunity hone" in issue
is of such a nature as to shield it fromthe Youngberg standard is
a legal conclusion to be drawn from the evidence presented at
trial. Wthout the trial transcript, we have an i nsufficient basis
for review ?
L1,
In view of the foregoing, the judgnent is

AFFI RVED.

2 Fed. R App. P. 10(b)(2) provides: "If the appellant intends
to urge on appeal that a finding or conclusion is unsupported by
the evidence or is contrary to the evidence, the appellant shal
include in the record a transcript of all evidence relevant to such
finding or conclusion.” See United States v. G arratano, 622 F.2d
153, 156 n.4 (5th Gr. 1980).



