IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10309

Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
V.

W LSON RENFI GO MUNCZ and
JI MW RAY RQAJO,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:90 CR 128 R

March 20, 1995

Before KING JOLLY and DeMOSS, Circuit Judges.
PER CURI AM *

A Texas jury found WIson Renfigo Minoz and Jimmy Ray Rojo
guilty of one count each of conspiring to distribute and to possess
wthintent to distribute greater than five kil ograns of cocaine in
violation of 21 U S.C 8 846. In addition, the jury found Minoz

guilty of one count of aiding and abetting the possession of

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



cocaine wth intent to distribute, 21 U S.C. §8 841(a)(1); 18 U S.C.
8§ 2, and found Rojo guilty of one count of possession of cocaine
wthintent to distribute. 21 U S.C 8 841(a)(1). Mnoz and Rojo
appealed to this court, which affirnmed their convictions in an
unpubl i shed opi ni on but remanded t he case for resentenci ng because
t here had been no factual determ nation as to the quantity of drugs
which were reasonably foreseeable to each of the defendants

US S G 8 1B1.3. Follow ng resentencing, both defendants appea

their revi sed sentences.

|. FACTUAL AND PROCEDURAL BACKGROUND
John Paul Weber, fornerly a Sw ss pastry chef, was arrested in
April of 1989 for distribution of cocaine. He cooperated with the
governnent! and has ai ded i n the successful prosecution of numerous

drug dealers associated, inter alia, with Jose "Al ex" Ranps.

Ranos, al ready sentenced to i nprisonnent for |ife, was a naj or drug
ki ngpin whose Houston, Texas operation regularly distributed
t housands of kilograns of cocaine he inported from Col onbia.
Weber, one of Ranps's custonmers, would obtain the cocaine from
Ranbs in Houston and sell it in Dallas and other cities. In this
case, Whber's information led to the indictnment of twenty three
al l eged conspirators. Whber naned Rojo as a nulti-ounce cocaine
di stributor and custoner of Weber in Dallas. Minoz was identified

by Wber as an assistant of Ranbs who aided in the transfer of

Y'In his plea bargain with the governnent, Wber agreed to
serve athirty-six nonth termof inprisonnment and was accepted into
the governnent's Wtness Protection Program
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drugs from Ranbs to Wber.

The jury found both Rojo and Munoz guilty of the conspiracy
count. In addition, Munoz was found guilty of one count of aiding
and abetting the possession of cocaine, and Rojo was found guilty
of one count of possession of cocaine. The district court inposed
sentences which, inter alia, Rojo and Minoz appeal ed. In an

unpubl i shed opinion, United States v. Saltos, No. 91-7157 (5th Cr

Mar. 30, 1993), this court vacated the original sentences because
the district court had not nade a proper determ nation as to the
quantity of drugs which was "reasonably foreseeable by [each]
def endant . " US S G § 1B1.3, comentary, applic. n.1 (cross
referenced by § 2D1.4). Accordingly, we remanded to the district
court for resentencing of Muinoz and Rojo.

Upon remand, the district court held a resentencing hearing
and resentenced Munoz to 136 nonths of inprisonnment and Rojo to 200
mont hs of inprisonnment. On appeal to this court, both defendants
argue that the district court erred in calculating the anmount of
drugs which were reasonably foreseeable to them I n addition,
Munoz argues that district court erred in refusing to grant himan
additional two-level downward adjustnent for as a "mninmal"

participant in the conspiracy. U S S. G 8§ 3Bl.2(a). W affirm

1. STANDARD COF REVI EW
A sentencing court's factual findings nmust be supported by a

preponderance of the evidence, United States v. MCaskey, 9 F.3d

368, 372 (5th Cir. 1993), cert. denied, 114 S. C. 1565 (1994), and




we review such findings under the clearly erroneous standard

United States v. Palner, 31 F.3d 259, 261 (5th Gr. 1994). I n

particular, adistrict court's determ nation of the anount of drugs
involved in an offense will be reversed only for clear error.

United States v. Mergerson, 4 F.3d 337, 345 (5th Cr. 1993), cert.

denied, 114 S. C. 1310 (1994); United States v. Mr, 919 F. 2d 940,

943 (5th Cr. 1990). A factual finding is clearly erroneous if it

is not plausible in light of the record taken as a whol e. See

Anderson v. Gty of Bessener Cty, 470 U S. 564, 573-74 (1985).
Whet her the district court correctly applied the Guidelines is a

question of |aw subject to de novo review. United States v. Diaz,

39 F.3d 568, 571 (5th Gr. 1994).
The district court's denial of a reduction under U S . S. G 8§
3B1.2 is entitled to great deference and should not be disturbed

except for clear error. United States v. Devine, 934 F.2d 1325,

1340 (5th Gir. 1991), cert. denied, 502 U S. 1065 (1992).

[11. ANALYSI S
A. Minoz's J ai ns.
Munoz's primary argunent on appeal is that the district court
erred in failing to grant hima four |evel dowward adjustnent as

a "mnimal" participant pursuant to U S S.G § 3Bl.2(a).2 The

2 Section 3Bl.2 states:

Mtigating Role

Based on the defendant's role in the offense, decrease the
of fense | evel as foll ows:



district court did, however, grant Minoz a two |evel downward
adjustnent as a "mnor" participant. US S G § 3Bl 2(b).
Specifically, Munoz clains two points of error with regard to this
issue: (1) the district court erred in determning that it had no
authority to grant Minoz an additional downward adjustnent on
remand for being a mnimal, as opposed to a m nor, participant; and
(2) the district court commtted clear error infailing to classify
Munoz as a mninmal participant.

Wth regard to his first contention, Minoz bases his argunent
on the follow ng statenent of the district court:

| do not think it's appropriate for ne to make additional --

do additional tinkering with the guideline calculation even

if I were tenpted to do so. | think | nmade correct
determ nations on the role that people played. W went through
sone of those argunents before. And the Fifth Circuit did a
very limted remand and that was the-- the determ nation of the
anount of drugs that were reasonably foreseeable as to each
Def endant .

According to Munoz, this statenent belies the district court's
belief that, pursuant to our earlier decision vacating the original
sentences and remanding for a determnation of foreseeability, it
| acked the power to consider Minoz's plea for an additional

downwar d adj ustnment. The district court appears to have concl uded

that: (1) in view of this court's limted remand on the first

(a) If the defendant was a mnimal participant in any
crimnal activity, decrease by 4 |evels.

(b) I'f the defendant was a m nor participant in any crimnal
activity, decrease by 2 |levels.

In cases falling between (a) and (b), decrease by 3 |levels.

U S S G § 3Bl 2.



appeal, it lacked the power to consider Minoz's request for an
addi tional downward departure; and (2) even if it had such power,
it would find that Mmnoz was not entitled to the requested
adjustnent. The district court may well have been correct inits

view of its power on remand. See United States v. Fiallo-Jacone,

874 F.2d 1479 (llth Cr. 1989). W need not decide that issue
however, because it is clear that the district court woul d not have
gi ven the m ni mal - partici pant reduction even if he had the power to
do so. W nust give great deference to this decision and may
reverse only for clear error. Devine, 934 F.2d at 1340.

The comentary on U S S.G 8§ 3Bl1.2 states that "[i]t is
i ntended that the downward adjustnent for a mninml participant
will be used infrequently." US. SG § 3Bl1.2, applic. n.2.
However, m nimal participant classificationis warranted where "t he
defendant's | ack of know edge or understanding of the scope and

structure of the enterprise and of the activities of others is

indicative of arole as a mninmal participant." U S. S.G § 3Bl. 2,
applic. n.1. The commentary tells us that mniml participant
st at us

woul d be appropriate, for exanple, for soneone who played no

other role in a very large drug snuggling operation than to

of fload part of a single marijuana shipnment, or in a case

where an individual was recruited as a courier for a single

smuggl i ng transaction involving a small anount of drugs.
US S G § 3B1.2, applic. n.2.

Munoz argues that he was a cocaine courier for Ranbs on only
a single occasion; therefore, according to the comentary to 8§

3B1.2, he should be classified as a mninmal participant. The



governnent counters by contending that "Minoz understates his
i nvol venent." After carefully scrutinizing the testinony elicited
at the resentencing hearing, we find no clear error inthe district
court's conclusion that Mmnoz was a mnor, but not mnimal,
participant. Wber's testinony revealed that Wber had net with
Munoz on three different occasions and had specifically discussed
t he cocai ne business with Muinoz. Wber testified that Minoz had
i nformed Weber that Munoz managed Ranpbs' ranch in Texas, including
guardi ng | arge anounts of noney stored there. Wber also testified
t hat on one occasi on, Wber delivered a car to Munoz and i nfornmed
Munoz that a specific anount of noney was inside a briefcase in the
car. Minoz then drove the car away for a while; upon his return,
Munoz told Weber that "you're ready to go." Wber testified that
the noney was intended as a prepaynent for twenty Kkilograns of
cocai ne and that, after Munoz returned the car to Wber, the noney
was mssing and there were twenty kil ograns of cocaine inside.
The district court specifically found Weber to be a credible
wtness. Testinony is incredible as a matter of law only if it
relates to facts that the witness coul d not possibly have observed
or to events which could not have occurred under the |aws of

nat ure. United States v. Bernea, 30 F.3d 1539, 1552 (5th Cr.

1994), cert. denied, 1995 U S. LEXIS 1124, 63 U. S. L. W 3625 (1995);

United States v. Hoskins, 628 F.2d 295, 297 (5th Gr.), cert

deni ed, 449 U. S. 987 (1980). Minoz has not proffered any evi dence
that Weber's version of events could not possibly have occurred,

thus, we wll not disturb the district court's credibility



determ nation. Gven the frequency with which Wber encountered
Munoz, the nature of their conversations, and Minoz's self-
prof essed know edge of Ranps' snmuggling activities, it is
reasonable to conclude that Minoz understood the scope and
structure of the conspiracy and voluntarily participated in it.
Under the circunstances, his delivery to Weber of twenty kil ograns
of cocai ne cannot reasonably be classified as an isol ated delivery
of a "small amount of drugs.” US S G 8§ 3Bl1.2, applic. n.2.
Based upon Wber's credible testinony, it was not clear error to
refuse to grant Minoz an additional downward departure as a
"mniml" participant.

Munoz's second argunent on appeal is that there was
i nsufficient evidence regarding the quantity of drugs which the
district court found to be reasonably foreseeable to him The
district court determ ned that, based upon his delivery of twenty
kil ograns of cocaine to Weber, Miunoz coul d reasonably foresee that
at least twenty kilograns of cocaine were involved in the
conspiracy. Under the applicabl e Sentencing Cuidelines, aquantity
of cocaine of at least fifteen kilograns but less than fifty
kilograns yields a base offense |evel of 34. Subtracting two
|l evels for his status as a m nor participant yields a base of fense
| evel of 32 which, conbined with a crimnal history category of |
yields an applicable range of inprisonnent of 121 to 151 nonths.
Munoz was sentenced in the mddle of this range, at 136 nonths. W
can discern no error in the district court's factual determ nation

that Munoz coul d reasonably foresee the twenty kil ogranms which he



delivered to Weber, and there has been no error in the district
court's application of the Guidelines. Accordingly, we find this

argunent to be without nerit.

B. Rojo's dains.

The governnment has filed a notion to dism ss Rojo's appeal on
grounds that it is untinely filed. The district court's judgnent
was entered on March 21, 1994. Rojo filed his notice of appeal to
this court on April 5, 1994. The requisite deadline for filing his
appeal, however, fell on April 4, 1994. See Fed. R App. P. 4(Db)
("I'n a crimnal case, a defendant shall file notice of appeal in
the district court within 10 days after the entry either of the
j udgenent or order appealed from or of a notice of appeal by the
Governnent. . . . Ajudgnent or order is entered within the neaning
of this subdivision when it is entered on the crimnal docket.").
Because Roj 0's appeal was filed el even days after the entry of the
district court's judgnent, it is wuntinely, and absent a
determnation by the district court of excusable neglect, this
court is without jurisdiction to entertain the appeal. See id.

In this case, however, the district court granted Rojo | eave
to appeal in forma pauperis. This order is tantamount to a finding
of excusabl e negl ect, conferring jurisdiction of Rojo's appeal upon

this court. United States v. Quinby, 636 F.2d 86, 89 (5th Cr.

1981); Fed. R App. P. 4(b). W thus proceed to analyze Rojo's
claimon the nerits.

Rojo contends that the district court clearly erred in its



determnation that at l|east fifteen kilograns of cocaine were
reasonably foreseeable to him Hi s sole basis for this contention
appears to be that Wber was an unreliable witness who was "able to
confuse" the district court. Rojo asserts that Wber is unreliable
because he is a cocaine trafficker and because his testinony at the
two sentencing hearings was inconsistent. Thus, because Wber's
testinony is unreliable, Rojo contends that there was insufficient
evidence to support the quantity of drugs for which he was held
responsi ble. W disagree.

The district courts are in the best position to judge the
credibility of wtnesses and their credibility determ nations are
therefore afforded great deference by an appellate court. United

States v. Muurning, 914 F.2d 699, 704 (5th Gr. 1990); United

States v. McCure, 786 F.2d 1286, 1289 (5th Gr. 1986). Thus, we

wll accept the district court's credibility choice unless it is

clearly erroneous. United States v. Bass, 10 F.3d 256, 258 (5th

Cir. 1993); United States v. Maseratti, 1 F.3d 330, 340 (5th Cr

1993), cert. denied, 114 S. C. 1096 (1994).

At resentencing, Rojo's counsel specifically argued that
Weber's testinony shoul d be di scounted because it was i nconsi stent
wth his testinony at the original sentencing hearing.
Specifically, Rojo's counsel noted that, during the original
sent enci ng hearing, Whber testified that he had delivered one hal f-
kilo of cocaine to Rojo, whereas during the resentencing hearing,
Weber testified that he had delivered three half-kilos to Rojo.

The district court rejected Rojo's pleato disregard the additional

10



anpunts, stating:

| still find M. Whber to be a credible wtness. . . . |
sinply don't find his testinony to be inconsistent. He
sonetinmes speaks in generalities and then when asked a
specific question gives a specific answer. And | do credit
his explanation that on the one thing [the one-half kilo
versus three one-half kilo deliveries] he was inconsistent
wth today in ternms of the trial testinony, | think if there
had been a foll owup question either by a Defense attorney or
by the Governnent, he would have said that there were three
nmeetings instead of only one neeting involved. So | do find
hi m cr edi bl e.

The district <court clearly considered Rojo's argunent
regarding Weber's credibility and rejected it. We are not |left
wth adefinite and firmconviction that this credibility choiceis

m st aken; thus, Rojo has not proven clear error. See United States

v. United States Gypsum Co., 333 U. S. 364, 395 (1948); Henderson v.

Bel knap (In re Henderson), 18 F.3d 1305, 1307 (5th Cr. 1994),

cert. denied, 115 S. . 573 (1994). In addition, Rojo offers no

other theory as to why we should reject the district court's
finding with regard to the quantity of drugs foreseeable to him
"The anmpunt of drugs for which an individual shall be held
account abl e at sentencing represents a factual finding, and wll be
uphel d unless clearly erroneous." Mseratti, 1 F.3d at 340. The
district court's determnation that Rojo could foresee at |east
fifteen kil ogranms of cocaine is plausible inlight of the record as
a whole; thus, we Rojo has failed to establish clear error. See

Anderson v. City of Bessener Cty, 470 U S. 564, 573-74 (1985).

V.  CONCLUSI ON

For the foregoing reasons, the judgnent of the district court
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as to both Munoz and Rojo is AFFIRMED. The governnent's notion to

dism ss Rojo's appeal as untinely filed is DEN ED
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