UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10356

AVARI LLO CELLTELCO,

Pl ai nti ff- Count er - Def endant - Appel | ee,
Cr oss- Appel | ant ,

VERSUS
DOBSON CELLULAR SYSTEMS, | NC., ET AL.,
Def endant s,
DOBSON CELLULAR SYSTEMS, | NC.,

Def endant - Count er- Pl ai nti ff- Appel | ant,
Cr oss- Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(2:92-CVv-87-J)

(May 31, 1995)
Before POLI TZ, Chief Judge, REAVLEY and BARKSDALE, Circuit Judges.
PER CURI AM !
Dobson Cel | ul ar Systens, Inc., chal |l enges an adverse j udgnent,
followwng a jury trial, on Amarillo Cell Tel Co's clai m under the
Federal Conmmunications Act, 47 U S.C. 8§ 151, et seq. (FCA). The

district court awarded Cell Tel Co substantial attorney's fees as a

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



result of its successful FCA claim and denied Dobson's counter-
claimcharging a bad faith state lawclaim W AFFI RM
l.

Amarillo CellTelCo is a cellular conmmunications provider,
licensed by the Federal Communications Commission to provide
cellular service on the A-Band frequency in the Amarillo
Metropolitan Statistical Area (MSA). Sout hwestern Bell WMobile
Systens is the B-Band carrier in the NMSA

Dobson nmanages and operates a unified cellular systemcovering
parts of Texas and Gklahoma. |Individually-licensed cellular
provi ders subscribe to the Dobson systemfor cellular service, and
Dobson is also the managi ng general partner for several of its
subscribers, including Texas 2 Ltd. (in which Dobson had a 61%
interest). Texas 2 is licensed by the FCC to provide cellular
service on the B-Band frequency in the Texas Rural Service Area No.
2, a 1l2-county area east of Amarillo. Southwestern, which operates
in Cell Tel Co's area (MSA), is also a limted partner in Texas 2.

This action arises fromtwo agreenents between Cell Tel Co and
Texas 2 (through Dobson). The first was a "roam ng" agreenent --
an agreenent which permts custoners of one cellular provider to
use servi ces of another provider when the custoner is in that other
provider's area. Cell Tel Co sought a two-way agreenent, whereby its
custoners could "roant on the Dobson system (operated for Texas 2
and other providers), and Texas 2 custoners could roam on
Cel | Tel Co's system Dobson, on behal f of Texas 2, woul d agree only

to a one-way agreenent (allow ng Cell Tel Co custoners to roamon the



Dobson system but not vice-versa). On the other hand, Dobson had
a two-way agreenent with Southwestern (Cell Tel Co's conpetitor in
the MSA, and a Texas 2 limted partner, with Dobson the general
partner); in addition, it charged Southwestern |ower rates than
Cel | Tel Co.

The second agreenent was a "resale" agreenent, by which
Cel | Tel Co purchased cel | ul ar service through the Dobson systemfor
resale to custoners outside the MSA Cel | Tel Co negotiated with
Texas 2 (through Dobson) for a wholesale rate for services; but,
relying on a subsequent FCC ruling? which only required cellular
providers to offer retail rates under resale agreenents, Texas 2
W t hdrew t he proposed agreenent, and Cell Tel Co agreed to a retai
rate.

This action agai nst Dobson and Texas 2 clained, inter alia,
violations of the FCA (price discrimnation), and the Texas
Deceptive Trade Practices and Consuner Protection Act, Texas
Busi ness and Conmerce Code 88 17.41 et seq. (DTPA).® Dobson and
Texas 2 counterclainmed for attenpted nonopolization, and for
Cel | Tel Co' s DTPA cl ai m abandoned before trial, allegedly being in
bad faith.

After an 1l1-day trial, a jury returned a verdict for Texas 2

on all clains against it; for Cell Tel Co on the antitrust counter-

2 Cel I ul ar Resal e Deci sion, 6 FCC Rcd. 1719, 1725 (1991), aff'd,
Cel | unet Conmmuni cation, Inc. v. Federal Conmmunication Conm n, 965
F.2d 1106 (D.C. Gr. 1992).

3 Cel | Tel Co al so pressed antitrust clains under 88 1 and 2 of
t he Sherman Act, 15 U.S.C. 88 1-2.
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claim and on the FCA discrimnatory pricing claimagai nst Dobson;
and for Dobson on the antitrust clainms. The jury awarded Cel | Tel Co
approxi mately $330, 000. After a separate hearing, the court
rej ected Dobson's bad faith claim

The district court entered judgnent on the jury verdict, and
awarded Cell Tel Co approximately $408,000 in attorney's fees.
Dobson's nmotion for judgnent as a matter of law, or in the
alternative for a new trial, was denied.

1.

Dobson rai ses nunerous i ssues: (1) inproper denial of judgnent
as a matter of law on the FCA claim asserting that it is not an
FCA "common carrier"; (2) insufficient evidence of damages; (3)
insufficient evidence of resale pricing discrimnation; (4)
entitlenent to relief under Fed. R Gv. P. 60(b)(3); (5) inproper
evidentiary rulings; (6) excessive attorney's fees; and (7)

i nproper denial of its bad faith claimagainst CellTel Co.*

4 Dobson and Texas 2 noved pretrial to abate the proceedi ngs and
have the FCA issues submtted to the FCC for resolution. Dobson
contends that the district court abused its discretion in denying
this nmotion, and asks, if we remand for a new trial on the FCA
i ssues, that the case instead be held in abeyance and the FCA
i ssues submtted to the FCC for determ nation under the primry
jurisdiction doctrine. Because a newtrial is not warranted, this
i ssue is noot.

Cell Tel Co cross-appeals, asserting that it is entitled to
j udgnent agai nst Texas 2 (if not Dobson), and that a newtrial, if
ordered, should enconpass all the issues of the first trial (not
nmerely the FCA clainm. Agai n, because we affirm the judgnent,
these issues are also noot. To the extent CellTelCo may be
contending that Texas 2 should be held liable in addition to
Dobson, this issue was not preserved for appeal. Cell Tel Co did not
move for judgnent as a matter of |aw against Texas 2; we cannot
enter such a judgnent on appeal. E.g., Zervas v. Faul kner, 861
F.2d 823, 832 n.9 (5th Gr. 1988).
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A

As noted, Cell Tel Co prevail ed sol el y agai nst Dobson, and only
then on the FCA price discrimnation claim The FCA confers a
cause of action against a "comon carrier", defined as "any person
engaged as a common carrier for hire, in interstate or foreign
comuni cation by wire or radio or interstate or foreign radio
transm ssion of energy ...." 47 U.S.C. § 153(h).° Dobson
mai ntains that it was entitled to judgnent as a matter of |aw on
the basis that it is not a common carrier.

Cel | Tel Co responds that Dobson failed to preserve the common
carrier issue for review. A post-verdict notion for judgnent as a
matter of |law under Fed. R Civ. P. 50(b) is sinply a renewal of
the Rul e 50(a) notion made at the close of all the evidence. Fed.
R Cv. P. 50(b); e.g., House of Koscot Dev. Corp. v. Anerican Line
Cosnetics, Inc., 468 F.2d 64, 68 (5th Gr. 1972). Dobson's Rul e
50(a) notion did not specifically raise the common carrier issue --

far fromit.® Rather, Dobson urged, inter alia, only that there

5 The FCA provides in pertinent part:

In case any common carrier shall do, or cause
or permt to be done, any act, matter, or thing in
this chapter prohibited or declared to be unl awful,
or shall omt to do any act, matter, or thing in
this chapter required to be done, such comon
carrier shall be liable to the person or persons
injured thereby for the full anount of damages
sustained in consequence of any such violation of
the provisions of this chapter...

47 U.S.C. § 206

6 Dobson's notion for judgnent as a matter of |aw at the close
of Cell Tel Co's evidence was deni ed. Dobson reurged this notion at
the close of all the evidence. Accordingly, Dobson could renewits
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was insufficient evidence to submt the FCA claimto the jury.
Dobson's notion, as supplenented, for judgnent as a matter of |aw
had 79 separate grounds for judgnent, none of which so nuch as
mention the term"common carrier". Only in its post-verdict Rule
50(b) notion did Dobson finally present that issue.

Dobson cannot raise the common carrier issue, because it was
not raised in the Rule 50(a) nmotion. Rule 50(a)(2) requires the
movant to "specify ... the law and the facts on which the noving
party is entitled to the judgnent". (Enphasi s added.) The
obvi ous, and salutary, purpose of this requirenent is "so that the
respondi ng party may seek to correct any overl ooked deficiencies in
the proof". Rule 50 (comentary to 1991 anendnents). MCann v.
Texas City Refining, Inc., 984 F. 2d 667, 672 &n.6 (5th Cr. 1993);
Piesco v. Koch, 12 F.3d 332, 340-41 (2d Gr. 1993). This purpose
was not served here. Dobson's Rule 50(a) notion was insufficient
to put either the court or CellTelCo on notice of the comon

carrier issue. See Piesco, 12 F.3d at 340-41.°

nmotion post-verdict, pursuant to Rule 50(b). The questi on,
however, is whether the pre-verdict notion raised the comobn
carrier issue.

! Al t hough we do not reach whet her Dobson was a common carrier,
the foll owi ng evidence bears noting. Dobson urges that it is not
a comon carrier because it is not an FCC |Iicense-hol der;
therefore, it does not, and cannot, engage i n conmuni cation by wre
or radio. And, although Texas 2 is a |icense-holder, Dobson
contends that, as the nmanagi ng general partner of Texas 2, it was
only the agent of a common carrier -- not a common carrier itself.
Dobson cites an FCC ruling which held that a "third party
collection and billing service" is not a conmon carrier by virtue
of performng its services for a common carrier. Detariffing of
Billing and Collection Servs., 102 FCC 2d 1150 (1985). But, it
appears that, for all practical purposes, Texas 2 and Dobson were
one and the sane. The follow ng exchange at trial isillustrative:
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B
In order to recover for price discrimnation under the FCA a
party nmust prove damages. 47 U.S.C. 8§ 206. Dobson contends that
Cell Tel Co failed to present evidence of damages sufficient to
present a jury question, and that, therefore, it was entitled to

judgment as a matter of law.® Maintaining that the only evidence

M. Dobson (president of Dobson): Dobson is
t he managi ng general partner of Texas 2 Limted.

Cell Tel Co Counsel: And in that capacity, as

manager ... Dobson was responsible for all
adm nistrative duties for Texas 2 Limted, is that
correct?

M . Dobson: Yes.

Cel |l Tel Co Counsel: What other functions ..
did Dobson ... handl e as nmanagi ng general partner?

M . Dobson: Al | of t hem ... Sal es,
mar keting, billing, collections; you nane it, it's
all -- all the activities of Texas 2 Limted are

done by its general partner Dobson.

Furt hernore, although Dobson makes nuch of the fact that it is not

an FCC license holder, its nane appears on Texas 2's |icense
Moreover, through its various partnerships throughout Texas and
1 ahoma, Dobson has constructed a “unified" cel | ul ar

comuni cations system and markets that systemto its custoners.
In short, it is certainly arguable that Dobson has undertaken "to
provi de communi cati ons service to the public for hire". Aneri can
Tel. & Tel. Co. v. Federal Communications Commin, 572 F.2d 17, 24
(2d Cr.) (defining "common carrier"), cert. denied, 439 U S. 875

(1978). In addition, there was testinony at trial that Dobson was
a "reseller" of Texas 2's conmmuni cati on servi ces. Resel l ers are
liable as common carriers under the FCA. |d. at 24-25.

8 Cel |l Tel Co asserts that Dobson failed to object to the jury

i nstructions on damages, and thereby failed to preserve this issue
for review See Fed. R Cv. P. 51. For the hereinafter stated
reasons, we need not decide whether such failure would preclude
raising the judgnent as a matter of |aw issue. At the charge
conference, Dobson requested, and was granted, |eave to have its
earlier notion for judgnent as a matter of law incorporated into
its objections to the court's charge, to the extent the court would
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of damages presented by Cell Tel Co was the difference between the
rates Dobson charged Cel |l Tel Co and those it charged ot her parties,
Dobson relies on Interstate Commerce Commin v. United States, ex
rel. Canmpbell, 289 U S. 385, 389-90 (1933), in which the Court, in
interpreting the provisions of the Interstate Conmerce Act, upon
which the FCA was based, stated that "[t]he question is not how
much better off the conplainant would be today if it had paid a
| ower rate. The question is how nuch worse off it is because
ot hers have paid | ess".

But, as the FCC held in M Tel ecomrunications Corp. V.
American Tel. & Tel. Co., 94 FCC 2d 360, 382-83 (1981), "Canpbel
does not ... preclude the possibility that the rate di screpancy may
sonetinmes be the neasure of damages.... [Clourts both before and
after Canpbell have found the difference between rates to be an
accurate neasure of damages." (Cting Meeker v. Lehigh Valley R
Co., 236 U S. 412 (1915); States Marine Lines, Inc. v. Federa
Maritime Commn., 313 F.2d 906 (D.C. Gr.), cert. denied, 374 U S.
831 (1963).) Restated, Canpbell does not hold that price
differential cannot be a neasure of damages, only that the
differential, standing alone, is insufficient evidence of them
See Canpbell, 289 U S. at 389-90 (holding that rate differentia
"I's an evidentiary circunstance to be viewed along with others. It

is not the neasure w thout nore.").

instruct the jury on issues Dobson believed were not properly
rai sed by the evidence. Dobson had noved for judgnent as a matter
of law for failure to prove damages.
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The rate differential was not the only evidence of damages.
Cell Tel Co also presented testinmony from several sources on its
inability to conpete as a result of Dobson's discrimnatory
pricing. In sum damages was properly before the jury, and it was
entitled to consider the rate differential in making the award.?®

C.

Dobson contends next that it was entitled to judgnent as a
matter of lawon Cell Tel Co's price discrimnation claimrelatingto
the resale agreenent. As noted, relying on an FCC ruling, Dobson
refused to provide Cell Tel Co wwth a nore favorabl e rate than Dobson
charged its retail custoners. Dobson urges that no evidence was
presented supporting Cell Tel Co's claimthat the resal e agreenent
was di scrimnatory.

Once again, CellTel Co responds that Dobson has failed to
preserve this issue. W agree. There was no finding by the jury
on the specific issue of resale price discrimnation. Dobson' s
conpl ai nt on appeal, therefore, is essentially an objection to the
jury charge. But, Dobson did not ask for, nor did the court give,
an instruction requiring the jury to nake a separate finding on
resale price discrimnation. |Instead, the question presented to

the jury was as foll ows:

o As quoted in part in note 10, infra, the jury was instructed
that, to find a violation of the FCA it nust conclude both that
different prices were charged for simlar ("like") services, and
that these differentials were unreasonable. As to cal cul ation of
damages, however, the court mde no reference to price
differentials, and instructed only on the burden of proof,
proxi mate cause, mtigation of damages, and the requirenent that
damages be proved with reasonable certainty.
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Do you find that one or both of the Defendants
violated the [FCA] by charging ... [CellTel Co]
unjustifiably different rates from those rates
Def endant charged other carriers for |ike services,

and that [CellTelCo] suffered injury

to its

busi ness or property as a proximate result of such

conduct ?

Furt hernore, the acconpanying instruction on this question did not

contenpl ate a segregated analysis by the jury. 1

The jury could

find price discrimnation based on either roamng rates or resale

10 The instruction states, in relevant part:

The [FCA] prohibits comon carriers from
charging unjustifiably different rates for |ike
communi cation services. O stated another way, the
[ FCA] provides that it is unlawful for any common
carrier to make any unjust or unreasonable
discrimnation in charges for |ike comrunication
servi ces.

[Cel | Tel Co] clains that Defendants violated
the [FCA] by charging [Cell Tel Co] unreasonably
discrimnatory fees for roam ng and ot her services,
and by wi t hhol di ng from [Cell Tel Co] and
[ Cel | Tel Co' s] custoners ternms and servi ces
Def endants offered to others.

To determ ne whether Defendants unlawfully
discrimnated against [Cell Tel Co] in violation of
the [ FCA], you nust deci de:

(1) \Whether the roam ng and ot her services sold by
Def endants to carriers and nmarketers other

than Plaintiff are "like" those roam ng and
ot her servi ces sold by Defendants to
[ Cel | Tel Co];

(2) If so, isthere a price difference between the
roam ng and ot her services sold by Defendants
to marketers of cellular services other than
[ Cel | Tel Co] and the roam ng and ot her services
sold by Defendants to [Cel |l Tel Co]?

(3) If so, is the price difference reasonabl e?
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rates, or both. Because Dobson did not object! to the form of
ei ther the question or the instructions acconpanyi ng that questi on,
it cannot now object on appeal. See MDaniel v. Anheuser-Busch
Inc., 987 F.2d 298 (5th Cir. 1993); Fed. Rule. Gv. P. 51.12
D

Dobson contends al so that the district court erred in denying
it relief from judgnent, as provided for by Fed. R GCv. P.
60(b)(3).1 It asserted in district court that Cell Tel Co had

1 Dobson points to a general objection offered at the charge
conference. See supra note 8. W find it inadequate. As is well-
est abl i shed,

[a] party has the burden to request the subm ssion
of its issues to the jury and to request
instructions on each such issue. If a party
nei t her requests subm ssion of an i ssue nor objects
to the omssion of that issue from the special
interrogatories given to the jury, such party is
deened to have waived its right to have the jury
determ ne that issue. Likewse, failure to object
to the wording of a special issue prevents a party
fromobjecting to such wordi ng on appeal .

McDani el v. Anheuser-Busch, Inc., 987 F.2d 298, 306 (5th Cr. 1993)
(internal footnotes omtted).

12 Pursuant to the form of the question to the jury, to which
Dobson did not object, and assum ng arguendo that there was
insufficient evidence of discrimnatory resale pricing, we are
unable to determ ne whether the jury based its verdict on that
evidence -- and if so, what portion was so based. And, although
the parties have attenpted here to attribute the damages awar ded
Cell Tel Co as flowing in part fromresal e rates, we cannot engage in
such specul ation. For exanple, Cell Tel Co asserts that its evidence
at trial was sufficient for a reasonable juror to find that if
Dobson had provided it with "a non-discrimnatory roamng rate, it
woul d have been able to devise roamng plans to avoid having to
resell in order to serve its custoners."”

13 Fed. R Cv. P. 60(b) provides in relevant part:

On notion and upon such terns as are just, the
court may relieve a party ... froma final judgnent
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fraudul ently conceal ed that one of its expert w tnesses, Kenneth
Har dman, was acting as an attorney for Cell Tel Co in the case.

W reviewthe denial of Rule 60(b)(3) relief only for abuse of
discretion. D az v. Methodist Hosp., 46 F.3d 492, 496 (5th Cr
1995). As our court recently noted:

A rule 60(b)(3) assertion nust be proved by
clear and convincing evidence, and the conduct
conpl ai ned of nust be such as to prevent the | osing
party from fully and fairly presenting its case.

The purpose of the rule is to afford parties relief
from judgnents which are unfairly obtained, not
t hose which may be factually incorrect.

Id. (internal quotations and citations omtted).

Dobson insists that, contrary to the representations by
Cel | Tel Co and Hardman, Hardman was not only an expert w tness, but
an active attorney and advocate for CellTelCo in this matter. It
bases this conclusion on various entries in Cell Tel Co's attorney's
billing records -- nmade avail able, in unredacted form only after

trial. But, although the entries establish that Hardman often

: for the followng reasons: ... (3) fraud
(whether heretofore denomnated intrinsic or
extrinsic), msrepresentation, or other m sconduct
of an adverse party ...

14 Dobson relies on the following billing entries:

9/ 16/ 91 ... telephone conf erence wth
Hardman re regul atory matters

* * *

1/ 21/ 92 ... Review nenoranda of ... Hardman;
t el ephone conference wth ... Hardman;
outline pl eadings

* * *
2/ 10/ 92 ... Review & revise draft of Conplaint;
- 12 -



pl ayed an active role in advising Cell Tel Co's attorneys on vari ous

matters, CellTelCo admtted as nuch at trial when, through
Hardman's testinony, it noted that he had i ndeed been enpl oyed as
* * *

2/ 11/ 92 Review draft; conf er w Ri chard

Brovvn fax to ... Hardman
* * *

2/ 13/ 92 .. Revi se conplaint draft; t/c w

Hardman re: regs & statute
* * *

4/ 8/ 92 t el ephone conference w ... Hardman
re: Communications Act issues; draft
addi ti onal fact ual statenments based
t her eon; revise response,; revise
pl eadi ngs

4/ 8/ 92 tel ephone conference wth Bill
SoRelle & ... Hardman; ... review fax
from... Hardman

* * *

5/7/92 .. Work on response to notion to abate;

fax draft to ... Hardman
* * *

5/ 11/ 92 .. Wirk on review of response brief;
tel ephone conference with ... Hardman;
revise brief

* * *

10/ 8/ 92 : t el ephone conf erence wth :
Har dman re: Conmmuni cations Act & whet her
W thin; research re: sane

* * *
5/ 28/ 93 Revi ew fax & pl eadi ng from Hardman;

work on [ redact ed] DTPA portion of
bri ef
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a consul tant on communi cations regul ati ons. Dobson was gi ven anpl e

opportunity, on cross-exanm nation, to inquire about Hardman's rol e.

The clainmed evidence of CellTel Co sonehow engaging in fraud or

m srepresentation falls far, far short of neeting the requisite

"cl ear and convinci ng" standard. There was no abuse of discretion.
E

Dobson contends that the district court inpermssibly allowed
Har dman t o express | egal concl usions concerning (1) the definition
of the legal terns "roam ng" and "resale"; (2) his opinion that a
particular agreenent was a resale, rather than a roam ng,
agreenent; and (3) his opinion that Dobson was a reseller. The
district court overrul ed Dobson's objections to this testinony, and
denied its notion for partial newtrial.

"The adm ssion or exclusion of expert testinony is a matter
left to the discretion of the trial judge, and his or her decision
w Il not be disturbed on appeal unless it is manifestly erroneous”.
Phillips Gl Co. v. OKC Corp., 812 F.2d 265, 280 (5th Cr.), cert.
denied, 484 U. S. 851 (1987). (Qbviously, this case called for the
application of technical |anguage. For exanpl e, although terns
such as "resale" and "roaner" are defined by the FCC, we are not
prepared to question the district court's judgnent that Hardman's
opinion on the applicability of these technical terns to the facts
of the case mght aid the jury inits role as ultimte factfinder.

See id. at 281-82; United States v. Fogg, 652 F.2d 551 (5th Cir.



1981), cert denied, 456 U S. 905 (1982).% In exercising that
judgnent, the district court was careful not torelinquishits role
as the ultimate instructor on the law, responding to Dobson's
frequent objections, the court remnded the jury that "all
instructions on the law would cone fromthe Court." There was no
mani fest error.
F

By reason of its recovery under the FCA Cell Tel Co was
entitled, under 47 U.S.C. § 206, to reasonable attorney's fees. It
sought $453,692.55, and the district court determ ned that 90% of
that figure, $408, 323.29, was reasonable. Dobson urges that the
award was excessi ve.

W review an award of attorney's fees only for abuse of
discretion. E.g., Purcell v. Seguin State Bank and Trust Co., 999
F.2d 950, 961 (5th Cir. 1993). As stated in Hensley v. Eckerhart,
461 U. S. 424, 433 (1983), for fixing a reasonable award, the
district court determ nes the nunber of attorney-hours reasonably
expended, and nultiplies that nunber by a reasonable hourly rate.
The parties stipulated that the hours and rate were reasonabl e;
solely at issue is whether Cell Tel Co was entitled to recover 90% of
its total fee, inthat it prevailed on only one of its clains.

Hensl ey addressed this issue specifically:

In sone cases a plaintiff nay present in one
lawsuit distinctly different clains for relief that

are based on different facts and |l egal theories. In
such a suit ... woirk on an unsuccessful claim

15 The court provided the FCC definitions of "roam ng" and
"resale" inits jury charge.
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cannot be deened to have been expended in pursuit
of the ultimate result achieved.

* * *

In other cases the plaintiff's clains for relief

will involve a common core of facts or wll be

based on rel ated | egal theories. Mich of counsel's

time will be devoted generally to the litigation as

a whole, making it difficult to divide the hours

expended on a cl ai mby-clai mbasis.
ld. at 434-35. The district court determned that this case fel
into the latter category, concluding that "[a]t |east 90% of the
wor k woul d have had to have been done", regardl ess of which clains
were brought. This is the conclusion in issue.

Dobson contends that CellTel Co's unsuccessful antitrust
cl ai ms, and abandoned DTPA claim were unrelated to the successful
FCA claim CellTel Co counters that each claim was designhed to
redress a single wong -- the price differential. W conclude that

the district court could properly agree with Cell Tel Co. 1®

16 The court's statement of Cell Tel Co's causes of action in its
charge to the jury is illustrative:

Mbnopol i zati on

[ Cel | Tel Co] clains that Def endant s
nmonopol i zed a rel evant market by:

(1) Denying [Cel | Tel Co] reasonable access to

an essential facility, 1i.e. cellular telephone
services at reasonable and nondi scrimnatory
prices.... and,

(2) Seeking to preclude CellTelCo as a
conpetitor for custoners in Texas RSA 2.

Attenpt to Mbnopolize

[ Cel | Tel Co] clainms that Def endant s
attenpted to nonopolize a rel evant market by:

- 16 -



When clains are rel ated, Hensley directs the district court to
arrive at a reasonable fee by "focus[ing] on the significance of
the overall relief obtained by the plaintiff in relation to the
hours reasonably expended on the litigation". ld. at 435. The
district court concluded that "[n]inety percent of the $453, 692. 55
fee sought by Plaintiff would be reasonable in relation to the
resul ts obtained". Dobson challenges this conclusion on the basis

that Cell Tel Co's recovery, $331,243.71, was small in relation to

(1) Wthholding an essenti al facility
(cellul ar tel ephone services at reasonabl e and non-
di scrimnatory prices).

Conspiracy in Restraint of Trade and to Mnopolize

[Cel | Tel Co] <clainms that Defendants
conspired in restraint of trade by:

(1) Entering into contracts, conbinations,
and conspiracies, thereby restraining trade and
comer ce by denying [ Cel | Tel Co] conparabl e cel | ul ar
t el ephone services in Texas RSA 2 and the Amarillo
VBA.

Violation of Federal Communi cations Act

[ Cel | Tel Co] clains that Def endant s -
vi ol at ed t he provi si ons of t he Feder a
Comruni cations Act ... by:

(1) Breaching their duty to furnish services
on a non-discrimnatory basis; and,

(2) Charging unr easonabl y hi gh and
discrimnatory fees for roamng services to
[Cel | Tel Co] and its custoners.

Furthernore, the abandoned DTPA claim was based on Dobson's
"charging for roamng services a price that results in a gross
di sparity between the val ue received and the consideration paid".
Fromt he foregoi ng, we concl ude that, per Hensley, these clains can
reasonably be viewed as involving "a common core of facts" and
"based on rel ated | egal theories". Hensley v. Eckerhart, 461 U. S.
424, 435 (1983).
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the alnost $1.3 mllion sought. Cel |l Tel Co responds that its
recovery at trial was nore than ten tines the anmount of its initial
settl enment demand to Dobson. Faced with this conflict, we again
find direction from Hensl ey:

We reenphasize that the district court has
discretion in determning the anmount of a fee
award. This is appropriate in viewof the district
court's superior understanding of the litigation
and the desirability of avoi ding frequent appell ate
review of what essentially are factual nmatters.

|d. at 437. W conclude that, in all respects, the district court
conplied with Hensley. Had we been the trier of fact, we m ght
have awarded a | esser fee; but, that is not the issue. The award
was not an abuse of discretion.
G

Cel | Tel Co abandoned the DTPA cl aim approximately a year into
the litigation. Dobson asserts that the claimwas initiated and
mai ntained in bad faith, and that, therefore, it is entitled to
attorney's fees, pursuant to DIPA § 17.50(c). To recover, Dobson
was required to show that the claimwas (1) groundless, and (2)
brought in bad faith or for the purpose of harassnent. Donwerth v.
Preston Il Chrysler-Dodge, Inc., 775 S.W2d 634, 637 (Tex. 1989).
After a hearing, the district court found that Dobson failed to
prove either elenment. W reviewthis finding only for clear error.
Nobby Lobby, Inc. v. Cty of Dallas, 970 F.2d 82, 87 (5th Cr
1992) .

Dobson contends that the DTPA clai mwas groundl ess because

Cell Tel Co was not a "consuner"” entitled to bring such a claim

Under the DTPA, a consuner "does not include a business consuner
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that is owned or controlled by a corporation or entity wth
assets of $25 million or nore". DTPA § 17.45(4). At |east two of
Cel |l Tel Co's mi nority-ownership hol ders had assets greater than $25
mllion.

Cell Tel Co responds that "owned or controlled" covers only
entities that hold conplete or majority ownership. Insisting that
this position is groundl ess, Dobson points to the plain |anguage of
the statute, and the absence of authority supporting Cell Tel Co.
Dobson further suggests that Cell Tel Co's bad faith and its purpose
to harass may be inferred fromits initiation of a known groundl ess
claim Knebel v. Port Enters, Inc., 760 S. W2d 829, 832 (Tex. App.
1988) .

Cell Tel Co's position was essentially that, in DIPA 8§
17.45(4), the "or" neans "and". Whet her Cell Tel Co could have
prevailed on this argunent is another matter -- one we need not
address. W conclude that the district court did not clearly err
in finding that Cell Tel Co's DTPA cl ai mwas neither groundl ess nor
in bad faith.

L1l
For the foregoing reasons, the judgnent is

AFFI RVED.



