IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10755

JOHNNY RAY McG NN S,
Pl ai ntiff-Appellee,

ver sus

OFFI CER ROVEO RODRI GUEZ,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:88 CV 2576 P)

( April 6, 1995 )
Bef ore REYNALDO G GARZA, HI GA NBOTHAM and PARKER, Circuit Judges.
PER CURI AM *

The district court denied Oficer Rodriguez's notion for
summary judgnent, persuaded that there were fact issues presented
by the defense of qualified imunity. |In this excessive force case
brought by a prisoner, the circunstances of the altercation are
di sputed. Under the plaintiff's version, the defendant engaged in

an unprovoked and unnecessary assault. The officer's version is

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



that he used only the force necessary to restrain MG nnis when
McG nni s becane viol ent.

We agree that these questions of fact nust be resolved and
di sm ss the appeal.

DI SM SSED.



