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Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

After the district court declared Lonnie D. Cl ark conpetent to
stand trial, Cark pled guilty to mail fraud, see 18 U.S.C. § 1341
(Supp. V 1993) and 18 U S.C. § 1342 (1988). Cl ark appeals his
conviction, asserting that the district court erred in determning

that he was conpetent to stand trial. W affirm

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



I

Over a fifteen nonth period, Cark obtained nunerous
disability insurance policies with an aggregate nonthly benefit
anount of nore than $97, 000. In the superseding information to
which Cark pled guilty, the Governnent alleged that Cark had
obt ai ned these policies under false and fraudul ent pretenses as
part of an intentional schenme to defraud and obtain noney from
vari ous insurance conpani es.

After all but one of the disability policies becane effective,
Clark was involved in an autonobile accident. Hospital records
indicate that he was unconscious and unresponsive to pain, but
suffered fromno obvi ous external trauma.! Doctors di agnosed d ark
as having a cl osed-head i njury and possi bl e diffuse swelling of the
brain.2 One day later, Cark was transferred to another hospital,
where doctors found only that small areas of Cark's brain m ght
have suffered from a lack of oxygen.® Shortly thereafter, dark
was adm tted to anot her hospital, where he incorrectly inforned the
staff that he had been unconscious for twenty-four hours after the

accident.* During a psychol ogi cal assessnent, C ark conpl ai ned of

1 According to the hospital records, Oark was unconscious for seven

and one-half hours, after which he awoke, conplaining of dizziness and a
headache.

2 Wiiletherecordreflects considerabl e disagreenent over the severity

of Aark's head injury, the occurrence of the accident and t he exi stence of sone
head injury are not in dispute.

8 In the report she prepared for the conpetency hearing, Dr. Emly

Follis, a forensic study specialist for the Bureau of Prisons, noted that a
normal brain that had not suffered any trauma coul d al so display signs of having
suffered froma | ack of oxygen

4 Clark also told the staff that, before the accident, he had never
experienced any of the problenms of which he was conpl ai ning. Bureau of Prisons
records indicated, however, that Cark had reported being involved in nunerous



severe disorientation, cognitive confusion, blurred vision, and
ringing in his ears, conplaints not listed in records from the
other two hospitals. Although an 1Q test indicated that dark
possessed average or above-average abstract thinking capabilities,
t he psychol ogi st di agnosed O ark as showi ng cognitive dysfunction
due to organi c brain damage.

After O ark was di scharged, a neurosurgeon referred himto Dr.
Randal | Wl cott. dark told Wlcott that he had been unconsci ous
for nineteen hours after the accident. Based on the neurosurgeon's
referral and i nformation given by Cark, Wl cott diagnosed C ark as
suffering froma significant post-concussion syndrone.® Cark then
visited Dr. Bilde, Medical D rector of the Conprehensive Medica
Rehabilitation Center, to whom he provided simlarly erroneous
informati on concerning the length of his unconsciousness. Bilde
stated that C ark mani fested signs of "synptom magnification" and
appeared nentally conpetent. Cark was |ater exam ned and tested
by other health-care providers, who diagnosed Clark as suffering
fromvaryi ng degrees of cognitive inpairnment and nmenory | o0ss.®

Throughout the period that he was bei ng exam ned, tested, and

aut onobi | e and pl ane crashes, and had at various times conpl ai ned of dizziness,
sei zures, fainting spells, breathing probl ens, nuscl e spasns, and knee, neck, and
back probl ens.

5 Among the synptons Clark described to Wil cott were headaches,

fainting spells, back pain, ringing in his ears, nenory inpairment, slowed
thinking, irritable npods, and sleep disturbances. In making his diagnosis
Wl cott did not review dark's past nedical records.

6 Dr. Follis identified several inconsistencies anong the reports from

persons eval uating d ark, including the independent neuropsychol ogi sts to whom
the FCl sent C ark. She concluded that these inconsistencies were the result of
both the false information supplied to the doctors by Cdark and dark's
consi stent exaggeration of his synptons.
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di agnosed by health-care providers, Cark also attended to his
several business ventures. Wthin two nonths of the accident,
Clark began collecting nonthly paynents wunder sone of the
disability i nsurance policies, which, by the date of his arrest and
indictment in 1994, paid himover $ 917,000. dark "rolled" the
i nsurance proceeds by purchasing cashier's checks, holding the
checks for a while, and then using themto buy new cashi er's checks
in a different payee's nane. Clark also opened five new bank
accounts, three of which were in Gark's nane but under his son's
soci al security nunber. The other two were corporate accounts for
Nevada CGold & Silver, Inc., a corporation Clark had forned.’” He
transferred to Nevada Gold & Silver the titles to el even vehicles
registered in his nanme originally. After these transfers, Cark
clained an exenption from Texas' use tax |law for the vehicles.?

Cl ark engaged i n ot her post-acci dent busi ness dealings. At an
auction in Dallas, Texas, he purchased nore than $20, 000 i n goods,
designating themfor resale to avoid paying Texas' sales tax. He
al so made a nunber of oil and gas investnents with Mchael Smth

the President and CEO of Skully and Smth G Corporation.

! Clark established Nevada Gold & Silver with the assistance of Derrick
Roll ey, Vice President of Corporate Service Center (CSC). CSC is a Nevada
conpany that forns corporations, files corporate papers, acts as a resident
agent, and provides other services to corporations. Rolley testified that,
al though he normally spent about an hour with a client who wanted to form a
corporation, he spent only 15 to 20 minutes helping Cark set up Nevada Gold &
Silver because O ark appeared to know exactly how he wanted the corporation
structured.

8 The last of the transfers occurred while Cark was on furlough from

t he Federal Correctional Institution (FCl), where the district court had sent him
for his conpetency eval uation.
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According to Smth's testinony, Clark was a reasonably
sophi sticated investor who was conversant in oil and gas industry
jargon and with whom Smith had no trouble communicating.® Two
mont hs before his arrest and indictnent, Cark, as a co-applicant
with Nevada Gold & Silver, opened an account with Kennedy & Cabot,
a discount brokerage firm1® Kennedy & Cabot places stock orders
exclusively for sophisticated investors who do not require advice
concerning how or with whomto invest. Sone of the stock orders
pl aced through Kennedy & Cabot were for stocks sold on Canadi an
exchanges. Many of the orders were limted, that is, Cark or Jose
Fernandez, his associate, directed the transactions by specifying
prices at which to buy or sell shares.!!

Based on his allegedly illegal transactions, Cark was
i ndicted on charges of mail fraud, noney |aundering, and crim nal
forfeiture. On the Governnent's notion, the district court ordered
that Cark be coommtted to the FCl for a thirty-day eval uati on of
his nmental conpetency to stand trial. Wile dark was at the FCl,
Dr. Emly Follis eval uated and observed G ark. After review ng his

avai |l abl e nedi cal history and conducting interviews wiwth Cark and

9 Smith testified that Cark understood industry terms such as royalty

interest, working interest, current, and turnkey, and that d ark was aware that
t he meani ngs of these terns m ght vary fromone operator to the next. Smith also
testified that dark discussed his past and current |egal problens during the
course of their business conversations.

10 The account was opened with a $ 100, 000 cashier's check purchased by
Clark, and the account records |listed dark's nanme and Brownfi el d, Texas, address
and tel ephone nunber, although another person, Jose Fernandez, was also |isted
as a co-applicant.

1 It is unclear from the record how nmany, if any, of the stock
transacti ons were conducted by Fernandez and how nmany by d ark.
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FCl staff nenbers who interacted with Cark,?? Follis prepared a
conpr ehensi ve report concluding that dark was nental ly conpetent.
After a conpetency hearing at which the trial court found Cark
conpetent to stand trial, Cark pled guilty to mail fraud. He was
sentenced to thirty-three nonths in custody and two years of
supervi sed rel ease, and ordered to pay $ 917,470.69 restitution and
a $ 50 special assessnment.®® d ark appeal s his conviction, clainng
that the district court erred in declaring himconpetent to stand
trial.
I

"The question of conpetency . . . is a mxed question of |aw
and fact which has direct constitutional repercussions.” United
States v. Makris, 535 F.2d 899, 907 (5th Cr. 1976), cert. denied,
430 U.S. 954, 97 S. Ct. 1598, 51 L. Ed. 2d 803 (1977). W wll
overturn a district court's determnation of a defendant's
conpetency to stand trial or to plead guilty only if it is "clearly
arbitrary or unwarranted."” United States v. Dockins, 986 F.2d 888,
890 (5th Cir.) (quoting United States v. Birdsell, 775 F.2d 645,
648 (5th G r. 1985), cert. denied, 476 U S. 1119, 106 S. C. 1979,

12 Wth the exception of their last meeting at the FCl, all of Follis'

attenpts to interview Clark were, for the nost part, unsuccessful. G ark
typically responded to Follis'" questions with silence or "I don't know"
According to Follis, her discussions with other FCl staff who had dealt wth
Clark revealed that dark had no problens comunicating with other inmates or
with the FCl staff. Further, a neurol ogist and a neuropsychol ogi st outside FCl
who tested Cark during his stay at FCl reported no difficulty conversing with
him eliciting his nedical history, or asking himquestions.

13 In accordance with a plea agreement, the Government then noved to
disnmss two prior indictments. Cark and his son had been indicted previously
on charges of mail fraud, and the conpetency matters in both indictnents were
consol i dated on the Governnent's unopposed noti on.
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90 L. Ed. 2d 662 (1986)), cert. denied, ___ US. __ , 114 S. Ct.
149, 126 L. Ed. 2d 111 (1993).%*

"The conviction of a nentally inconpetent defendant viol ates
the Due Process Clause." DeVille v. Witley, 21 F.3d 654, 656 (5th
Cr.), cert. denied, = US | 115 S C. 436, 130 L. Ed. 2d
348 (1994). In order to declare a defendant inconpetent to stand
trial, a district court nust find "by a preponderance of the
evidence that the defendant is presently suffering froma nental
di sease or defect rendering himnentally i nconpetent to the extent
that he is unable to understand the nature and consequences of the
proceedi ngs against himor to assist properly in his own defense.”
18 U S.C. § 4241(d) (1988); Dockins, 986 F.2d at 890.!5 The
standard for determ ning a defendant's conpetency to plead guilty
is identical to that for assessing a defendant's conpetency to
stand trial. DeVille, 21 F.3d at 656.

Six wtnesses testified at the conpetency hearing: four |ay
W t nesses and one expert witness for the governnent, and one expert
wtness for dark. Follis based her testinony on several

interviews with dark while he was confined at the FCl, as well as

14 Ve will, however, "take a hard | ook at the trial judge's ultinate
conclusion and not allow the talisman of clearly erroneous to substitute for
t hor oughgoi ng appel | ate revi ew of quasi-legal issues." 1d. (quoting Makris, 535

F.2d at 907; Birdsell, 775 F.2d at 648.

15 The court's determ nation is often phrased in substantively simlar
| anguage derived fromDusky v. United States, 362 U S. 402, 80 S. C. 788, 4 L.
Ed. 2d 824 (1960), which applied an earlier version of the statute: "[W hether
t he def endant has “sufficient present ability to consult with his |awer with a
reasonabl e degree of rational understanding' and has “a rational as well as
factual understanding of the proceedings against him'" Godinez v. Mran, _
us _ , _ , 113 s. . 2680, 2685, 125 L. Ed. 2d 321 (1993) (quoting Dusky,
362 U.S. at 402, 80 S. C. at 789); see also DeVille, 21 F.3d at 656 (applying
Dusky) .
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interviews with others who dealt with dark during his stay at the
FCl . Follis also reviewed all of Cdark's available nedical
records; his prior crim nal hi st ory, i ncluding previous
i ncarcerations; transcripts fromearlier cases in which dark was
i nvol ved; and transcripts of C ark's tel ephone conversations during
calls placed from the FC . Follis testified that in his phone
conversations, Cark seened to have no probl em conmuni cati ng about
and even giving directions for the resolution of his |Iegal
problens.® Follis also secretly observed Cl ark, during which tine
he was visibly free of the head twitches that he ordinarily
di spl ayed in her presence. In Follis's opinion, although Cark did
suffer a head injury in the 1991 aut onobil e accident, he was apt to
exaggerate his synptons whenever he could gain from doing so.?
Follis attenpted to adm nister a psychological test, but Cark
mar ked every answer false.!® Follis testified that, in her opinion,
Cl ark understood the nature of the proceedi ngs agai nst hi mand was

able to assist his attorney in his own defense.

16 During the two phone calls transcribed in Follis's report, Cark

di scussed his | egal problens with both his conmon-law wife and a friend. dark
directed his friend to prepare a wit of habeas corpus for hi mbecause O ark had
been researchi ng habeas cor pus cases and consi dered this court reluctant to grant
a wit of mandanus.

o Upon reviewing A ark's previous crimnal and nedical history, Follis

indicated that dark typically exaggerated his nental or physical disabilities
when he stood to gain fromappearing feeble, but minimzed those traits when he
needed to appear fit. According to Follis, dark's malingering was apparent in
his attenpts to use nedical conplaints to influence sentencing decisions in
previous crimnal cases, and in the conspi cuous cessation of dark's conplaints
of chronic pain and seizures when he had a chance to receive furl oughs or work
as a town driver.

18 Because Clark provided inconsistent information to many of the

persons who evaluated him including those who admi nistered objective tests,
Fol lis discounted their conclusions to the extent that they were partially based
upon the erroneous information given by Cark
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In addition to Follis's expert testinony, the Governnent
called four lay witnesses at the conpetency hearing. Jesse Horton,
a postal inspector, testified about Cark's activities in procuring
the disability insurance policies, collecting on the policies,
converting the insurance proceeds to cashier's checks, and
transferring personal assets to Nevada CGold & Silver for tax
pur poses. Consistent with Follis's testinony regarding Cark's
controll ed mani festation of his synptons, Horton testified that he
had secretly observed O ark wal king briskly around C ark's hone
wthout a trace of the linping or shaking that Cark normally
di spl ayed when he knew he was bei ng wat ched. O the other |ay
w t nesses, O ark's business associ ates each testified about their
busi ness dealings with Cark. Not only did Smth and Roll ey not
have difficulty communicating with O ark, each considered C ark at
| east as sophisticated or know edgeable as an average client.
Al so, M chael Smth, one of the business associates, testified that
during business calls after Clark had been released fromthe FC,
Cl ark had di scussed his | egal problenms with Smith and had expressed
a desire to continue his investnents after resolution of his |egal
problenms. Finally, although the record does not clearly establish
whet her O ark or Fernandez directed the stock dealings with Kennedy
& Cabot, the evidence suggests that Cdark placed sone of the
or ders.

Clark called as an expert witness Dr. Randall Wl cott, who had
treated Clark periodically froma few nonths after the autonobile

accident until Cark's arrest two years later. Wl cott diagnosed
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Cl ark as having suffered a severe coma as a result of the accident.
Wl cott testifiedthat Cark suffered fromcognitive deficits--such
as nenory deficits, decreased abstraction, decreased |earning
abilities, illogical thoughts, difficulty with generalization,
distractibility, and fati gue--that comonly mani fest i n persons who
have suffered closed-head injuries. According to Wlcott, Cark
had difficulty renenmbering inportant facts and events, placing
events in a proper tenporal sequence, and focusing on nore than one
problem at a tine. In Wl cott's view, the consequence of these
cognitive deficiencies was that C ark was unabl e properly to assi st
in his own defense.?!®

Clark argues that the district court should have foll owed Dr.
Wbl cott's diagnosis and concl usi ons.

In the final analysis, [however,] the determ nation of

conpetency is a legal conclusion; even if the experts'

medi cal conclusions of inpaired ability are credited, the

judge must still independently decide if the particul ar

def endant was | egally capabl e of reasonabl e consultation

wth his attorney and able to rationally and factually

conprehend the proceedi ngs agai nst him
Makris, 535 F.2d at 908. Al though objective tests adm ni stered by
different health care providers indicated that Cark suffered from
sone cognitive inpairnent, there was anple evidence to support a
conclusion that C ark exaggerated his nental disabilities and was
conpetent to stand trial. See Dockins, 986 F.2d at 892 (hol ding

that trial court properly concluded defendant "was sinply

attenpting to mani pul ate the court" based on expert opinion that

19 Wl cott's diagnosis was based on information given to himby O ark

hi s ongoi ng observations of Clark, and results of tests conducted by other health
care providers.
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defendant "was in control of his nenory loss"). In finding that
Clark did not suffer froma nental disease or defect that would
render him unable to understand the nature of the proceedi ngs
against him or properly assist in his own defense, the district
court credited the testinony of the Governnent w tnesses over that
of Wbl cott. We cannot say that the district court was clearly
arbitrary or unwarranted in so doing. See id. at 893 (uphol ding
conpetency determnation as not arbitrary or unwarranted where
trial judge credited subjective evaluations and testinony over
testinony by doctor who perfornmed objective tests); see also
Birdsell, 775 F. 2d at 651 (uphol di ng conpet ency determ nati on where
district court reasonably credited governnent w tnesses' testinony
over defendant's expert's testinony); United States v. Fratus, 530
F.2d 644, 647 (5th Cr.) (affirmng trial court's conpetency
determ nati on where experts for governnent and def endant each gave
strong but conflicting testinony), cert. denied, 429 U S. 846, 97
S. CG. 130, 50 L. Ed. 2d 118 (1976).

Mor eover, the lay testinony supported Follis's concl usion that
Clark was able to understand the nature and consequences of the
proceedi ngs against him and assist properly in his own defense.
See Makris, 535 F.2d at 908-09 (uphol di ng conpet ency determ nation
where "overwhel m ng" |ay testinony regardi ng defendant's busi ness
acuity and ability to conduct conplicated transactions led to
conclusion that defendant, though sonmewhat inpaired, was highly
conpetent); cf. United States v. Gay, 421 F.2d 316, 318 (5th Cr.

1970) (recognizing potential inportance of lay testinony in
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conpetency hearing). Havi ng considered all of the evidence
presented at the conpetency hearing, we conclude that the district
court's finding that Cark was conpetent to stand trial was not
clearly arbitrary or unwarranted. Accordingly, Cark's guilty plea
and conviction were proper.

1]

For the foregoing reasons, WE AFFIRM C ark's convi cti on.
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