IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10928
Conf er ence Cal endar

ROY EARL MOSLEY,

Pl ai ntiff-Appellant,
ver sus
JOHN VANCE, District Attorney,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:94-CV-1743-P
(January 26, 1995)
Before POLI TZ, Chief Judge, and H G3E NBOTHAM and DeMOSS,
Circuit Judges.

PER CURI AM *

Roy Earl Mosl ey, a Texas prisoner, proceeding pro se and in

forma pauperis, filed this § 1983 action agai nst John C Vance,

District Attorney of Dallas County, Texas, alleging that Vance
manuf actured the indictnment agai nst hi mw thout the authority of
the grand jury and contrary to the laws of the state of Texas and
the Constitution of the United States. The district court

di sm ssed his conplaint as frivolous under 8 1915(d), hol ding

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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that he had failed to state a claimaccording to Heck v.

Hunphr ey, us _ , 114 S. C. 2364, 129 L. Ed. 2d 383

(1994) .

A district court may dism ss an in fornma pauperis conpl aint

if it is frivolous, that is, if it |lacks an arguable basis either

inlaw or in fact. Denton v. Her nandez, u. S , 112 S. C

1728, 1733-34, 118 L. Ed. 2d 340 (1992).
A crimnal prosecutor such as District Attorney Vance has
absolute immunity from 8 1983 danage clains arising out of his

actions in prosecuting a crimnal action. Gaves v. Hanpton, 1

F.3d 315, 318 (5th Gr. 1993). Mosley's claimfalls within the
scope of this immunity.

Mosl ey contends that Vance's actions were outside the scope
of his jurisdiction and authority because he altered the
i ndi ctments and i ntroduced manufactured evidence, resulting in a
deprivation of due process and nalicious prosecution.
Al | egations that the prosecutor has acted maliciously or in bad

faith do not destroy the prosecutor's immunity. See Brummett v.

Canbl e, 946 F.2d 1178, 1181-82 (5th Gr. 1991), cert. denied, 112

S. . 2323 (1992). The district court did not abuse its
discretion in dismssing Msley's claimas frivol ous.

The district court correctly held that Mosley had failed to
state a clai munder Heck. However, this Court has deci ded that
"It remains appropriate for district courts to consider the
possi bl e applicability of the doctrine of absolute immunity .

as a threshold matter in nmaking a 8 1915(d) determ nation," prior
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to reaching the Heck analysis. Boyd v. Biggers, 31 F.3d 279, 284

(5th Gir. 1994).
APPEAL DI SM SSED AS FRIVOLOUS. See 5th Gir. R 42.2.



