IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10956

DONALD TODD,
Pl ai ntiff-Appellant,

V.

KATHLEEN HAVWK, Director,
Bureau of Prisons, et al.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(4:93 CV 662 Y)

(August 2, 1995)
Bef ore REYNALDO G GARZA, KING and H G3 NBOTHAM Circuit Judges.
PER CURI AM *
Donal d Todd appeals the district court's dismssal of his
civil rights suit on grounds of qualified inmunity. W reverse

and r enmand.

FACTUAL AND PROCEDURAL BACKGROUND

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



On Septenber 30, 1993, Todd, a federal prisoner incarcerated
in Texas, filed a conplaint alleging violation of his civil
rights by various Bureau of Prison officials. On Novenber 19,
1993, the district court issued an Order to Show Cause, which
instructed Todd to file an anended conplaint setting forth
greater factual detail or it would dism ss Todd' s conplaint for
failure to state a claimpursuant to Rule 12(b)(6) of the Federal
Rules of Civil Procedure. On Decenber 16, 1993, Todd filed an
anended conpl ai nt seeki ng danages and injunctive relief against
nunmerous prison officials who, "with [] knowl edge and consent,"”
did "purposefully racially discrimnate against all Afro-Anmerican
i nmat es by the manufacturing, circulating, and displaying of a
racially [discrimnatory] United States Governnent Menorandum
which lists as its subject matter “Juneteenth Cel ebration'."?
Todd further alleged that this nmenorandum "appeared to be an
of ficial menorandum of the staff of the institution addressed to
all inmates" because it was printed on an official governnent
formand it was "widely circul ated anongst the i nmate[s]

and posted on official bulletin boards . Todd' s anended

1 Juneteenth is a date in Texas history which conmenor at es
the day when slaves in Texas | earned of the Emanci pation
Procl amati on which granted their freedom
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conpl ai nt sought relief pursuant to 42 U S.C. 88 1986, 2 2000d, 3
and 2000e-5. 4

On January 4, 1994, the defendants filed a notion to dism ss
Todd's conpl aint on grounds that they were entitled to qualified

imunity, that Todd had failed to exhaust avail abl e

2 Section 1986 provides in relevant part:

Every person who, having know edge that any of the
wrongs conspired to be done, and nentioned in section
1985 of this title, are about to be commtted, and
havi ng power to prevent or aid in preventing the

comm ssion of the sane, neglects or refuses to do so,
if such wongful act be commtted, shall be liable to
the party injured, or his |legal representatives, for
all damages caused by such wongful act, which such
person by reasonable diligence could have prevented .

42 U.S.C. § 1986.

Section 1985 creates a private right of action to recover
damages agai nst those who conspire to: (1) prevent a federa
officer fromperformng his duties; (2) intimdate a party,

W tness, or juror in a federal court; or (3) deprive any person,
directly or indirectly, of the equal protection of the |laws. See
42 U. S.C. § 1985.

3 Section 2000d provides:

No person in the United States shall, on the ground of
race, color, or national origin, be excluded from
participation in, be denied the benefits of, or be
subjected to discrimnation under any program or
activity receiving Federal financial assistance.

42 U. S C. 8§ 2000d.

4 Section 2000e-5 provides a procedure for the enforcenent
of unl awful enpl oynent practices which are enunerated in 42
US C 8 2000e-2. In order to bring an enpl oynent discrimnation
suit pursuant to 42 U.S.C. §8 2000e-2, a plaintiff nust first have
exhausted the adm nistrative renmedies as set forth in 8§ 2000e-5.
The parties do not dispute that Todd failed to pursue avail able
admnistrative renedies prior to instituting this suit.
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adm nistrative renedies, and that parties w thout personal
i nvol venment could not be held |iable under the doctrine of
respondeat superior. On June 15, 1994, the district court issued
an order granting the defendants' notion to dismss Todd' s state
tort and 8 2000e-5 enpl oynment discrimnation clainms wthout
prejudice for failure to exhaust adm nistrative renedies, and
al so dism ssed his clains under 42 U.S.C. 88 1986 and 2000d for
failure to state a clai mupon which relief could be granted. FED.
R Qv. P. 12(b)(6). However, the court determ ned that Todd had
stated cogni zabl e Bivens® clai ms under the Equal Protection
Clause as well as 42 U.S.C. § 1981.° On June 30, 1994, the
defendants filed an answer to Todd's anended conplaint in which
they asserted the affirnmati ve defense of qualified imunity to
all of Todd's clains.

On July 13, 1994, based on its partial denial of the
def endants' notion to dismss, the district court struck part of
t he defendants' answer, including the affirmative defense of
qualified imunity. On August 11, 1994, the defendants filed an
interlocutory appeal challenging the district court's inplicit
denial of their qualified imunity defense due to the district
court's determ nation that Todd had stated viabl e causes of

action pursuant to the Equal Protection Cl ause and § 1981. (n

5 See Bivens Vv. Six Unknown Naned Agents of the Fed. Bureau
of Narcotics, 403 U. S. 388 (1971).

6 Section 1981 states in relevant part that all persons,
regardl ess of race, "shall be subject to |ike punishnent, pains,
[and] penalties . . . of every kind . . . ." 42 U S C 8
1981(a).



August 19, 1994, the district court denied Todd's notion to add
certain individual s as defendants on grounds that the addition of
def endants woul d be futile given Todd's failure to state a
cogni zabl e equal protection claimunder this court's hei ghtened
pl eadi ng st andard.

On Septenber 2, 1994, the defendants filed a "Mdtion for
I ndicative Ruling" in the district court, asking the district
court to indicate how it would resolve the qualified i mmunity
question if this court should remand for consideration thereof.

See Lairsey v. Advance Abrasives Co., 542 F.2d 928, 932 (5th Cr.

1976) (stating that although district court no | onger has
jurisdiction to entertain a Rule 60(b) notion once a notice of
appeal has been filed, the district court can indicate that it
woul d be "inclined to grant the notion . . . and the novant can
then apply to the appellate court for remand to the trial court
to enter its order."). On Septenber 7, 1994, the district court
granted the notion for an indicative ruling and stated that,
should this court grant the defendants' request for a remand, it
woul d enter an order dism ssing Todd' s remaining clains pursuant
to Rule 12(b)(6).

On Cctober 7, 1994, this court granted the defendants
nmotion for remand to the district court to consider the validity
of the qualified imunity defense. On Cctober 17, 1994, the
district court dismssed Todd's remaining clains in their
entirety on grounds of qualified imunity. On Cctober 21, 1994,

Todd filed a tinely appeal to this court.



1. ANALYSIS
Todd's only point of error on appeal is that the district
court erred in applying a "hei ghtened pl eadi ng" standard in
di smissing his equal protection and § 1981 cl ains.’
Specifically, Todd contends that this heightened pl eadi ng
standard is inconsistent wwth the "notice pleading" set forth in
Rul es 8(a)(2)® and 9(b)°® of the Federal Rules of Civil Procedure.

In Leatherman v. Tarrant County Narcotics Intelligence &

Coordination Unit, 113 S. . 1160 (1993), the Suprene Court
concl uded that the hei ghtened pl eadi ng requirenent we established

in Elliott v. Perez, 751 F.2d 1472 (5th Cr. 1985), could not be

" Racial discrimnation clainms brought under § 1981 are
subject to the defense of qualified imunity. See Saunders v.
Bush, 15 F.3d 64 (5th Gr. 1994). Furthernore, the hei ghtened
pl eadi ng standard enunciated in Elliott v. Perez, 751 F.2d 1472
(5th Gr. 1985), also applies to all civil rights actions where
the defense of qualified immnity is asserted, including 8§ 1981
claims. Wcks v. Mssissippi State Enploynent Sves., 41 F. 3d
991, 996 n.21 (5th GCr. 1995).

8 Rule 8(a) states that:

A pl eading which sets forth a claimfor relief, whether
an original claim counterclaim cross-claim or third-
party claim shall contain . . . (2) a short and plain
statenent of the claimshowi ng that the pleader is
entitled to relief

FED. R CQv. P. 8(a)(2).

® Rule 9(b) states in relevant part:

(b) Fraud, M stake, Condition of the Mnd. In al
avernments of fraud or m stake, the circunstances
constituting fraud or m stake shall be stated with
particul arity.

FED. R CQv. P. 9(b).



applied in a 8§ 1983 suit against a nunicipality; however, the
Court explicitly reserved the question whether a hei ghtened

pl eadi ng requi renent may survive in cases agai nst individual
public officials who assert the defense of qualified i munity.
Leat herman, 113 S. C. at 1162. In our recent en banc decision

in Schultea v. Wod, 47 F.3d 1427 (5th G r. 1995) (en banc), we

revisited Elliott and held that "we stand by our insistence that
conpl aints plead nore than conclusions, and that a plaintiff can,
at the pleading stage, be required to engage the affirmative
defense of qualified i munity when invoked. However, we wll no
| onger insist that plaintiff fully anticipate the defense in his
conplaint at the risk of dism ssal under Rule 12." Schultea, 47
F.3d at 1430.

Thus, instead of requiring that the plaintiff provide
greater specificity in the conplaint in anticipation of a
qualified imunity defense, we held that the district court
shoul d abide by the follow ng two-step procedure:

First, the district court nust insist that a plaintiff

suing a public official under 8§ 1983 file a short and

pl ain statenment of his conplaint, a statenent that

rests on nore than conclusions alone. Second, the

court may, in its discretion, insist that a plaintiff

file areply tailored to an answer pleading the defense

of qualified imunity. Vindicating the inmunity

doctrine will ordinarily require such a reply, and a

district court's discretion not to do so is narrow

i ndeed when greater detail m ght assist.

ld. at 1433-34. In the case at hand, the district court
di sm ssed Todd's clains pursuant to Rule 12(b)(6) on grounds that

Todd had failed to provide sufficient specificity in his



conpl ai nt and anended conpl aint to overcone the defense of
qualified imunity. Because the district court's dism ssal
occurred on Cctober 17, 1994-- alnost five nonths prior to our
decision in Schultea-- it could not have anticipated the two-step
process we outlined in Schultea. Nonetheless, Schultea makes it
clear that this two-step process-- requiring the plaintiff to
file a short and plain statenent of his claimpursuant to Rule
8(a)(2) followed by a nore particularized reply pursuant to Rule
7-- is the preferred procedure precedi ng consideration of a
nmotion to dism ss on grounds of qualified immunity.

In the case at bar, Todd' s anended conpl aint specifically
outlines the series of events that led to his injury, and it
attaches a copy of the offending nenorandum® [t is deficient
in specifying the degree of personal involvenent of each of the
defendants. The notion to dismss filed by the defendants is
acconpani ed by affidavits fromtwelve of the seventeen naned
defendants. The district court's order, however, appears to be
based not upon a review of the affidavits but upon the factual
i nsufficiency of Todd's pleadings. Therefore, we construe the
district court's order as a dism ssal under Rule 12(b)(6), rather
than a grant of summary judgnent. Todd was not provided an
opportunity to respond to the defendants' assertion of qualified
immunity prior to the district court's dismssal of his suit. It

is possible that, had Todd been given the opportunity to reply to

10 The governnent's brief concedes that "the nmenorandum of
whi ch Todd conplains was racially inflanmatory and denigrating to
African- Aneri cans . "
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the qualified imunity defense, his conplaint, as augnented by
his reply, would have survived the notion to dismss. The
district court's abrupt change of mnd pretermtted Todd s suit,
W t hout giving himan opportunity to reply, a result that
Schultea's two-step process was intended to avoid. Accordingly,
we think Schultea requires that Todd be given an opportunity to
reply with greater specificity to the defendants' qualified

imunity defense pursuant to Rule 7.

[11. CONCLUSI ON
For the foregoing reasons, the judgnent of the district
court dism ssing Todd's equal protection and 8§ 1981 cl ai ns
pursuant to Rule 12(b)(6) is hereby REVERSED and the case is
REMANDED to the district court with instructions to provide Todd
an opportunity to file a reply addressing the nerits of the

def endants' asserted qualified i munity defense.



