IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-11082
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus

W NSTON GARY THOVAS,
al/ k/ a Bl acka,

Def endant - Appel | ant.
Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:93-CV-2079-H (3:89-CR-365-H)
(March 22, 1995)
Bef ore GARWOOD, BARKSDALE, and STEWART, Circuit Judges.
PER CURI AM *
| T IS ORDERED that Wnston Gary Thonas's notion for |eave to

appeal in forma pauperis (IFP) is DENIED. The appeal |acks

arguable nerit and is, therefore, frivolous. Howard v. King, 707

F.2d 215, 219-20 (5th Gr. 1983). Because the appeal is
frivolous, it is DISMSSED. See 5th Cr. R 42.2.

Thomas's claimthat the district court erred in determning
the quantity of cocai ne base attributable to himfor sentencing

purposes is not of constitutional dinension, and this general

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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i ssue was raised on direct appeal. See United States v. Thonas,

932 F.2d 1085, 1091 (5th Cr.), cert. denied, 502 U S. 1038

(1992). Accordingly, Thonmas's claimdoes not fall wthin the

narrow anbit of 28 U S.C. § 2255 revi ew. See United States V.

Santiago, 993 F.2d 504, 506 (5th Gr. 1993); United States v.

Vaughn, 955 F.2d 367, 368 (5th Cr. 1992). Thonas cites to Davis
v. United States, 417 U. S. 333 (1974) for the proposition that

collateral relief under 8§ 2255 may be avail able to prevent a

m scarriage of justice when there has been an interveni ng change
inacircuit's law after the tine for appeal has expired.
However, Thonas's reliance on Davis is unavailing because that
case "stand[s] for the principle that exceptional circunstances
may exist in which a court nmay exercise its equitable power to
grant collateral relief under 8§ 2255 to prevent the continued

i ncarceration of one actually innocent." United States v. Shaid,

937 F.2d 228, 235 (5th Cr. 1991), cert. denied, 502 U S. 1076

(1992). Thomas's argunents do not inplicate whether he was
i nnocent .
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