UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20190
Summary Cal endar

LAVRENCE GARCI A,
Pl ai ntiff-Appellant,
VERSUS
C. HOUSTON, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA H93-4042)

(Cct ober 24, 1994)
Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.

PER CURI AM *

This civil rights action by Lawence Garcia arises out of his
i ncarceration at the Wnne Unit of the Texas Departnment of Crim nal
Justice, Institutional D vision. Pursuant to 28 U S.C. 81915(d),
the district court dism ssed Garcia's conpl aint. Because the court
did not abuse its discretion in so doing, we AFFI RM

l.
Wil e incarcerated at the Wnne Unit, Garcia was charged with

threatening to inflict harmon an officer. He received notice of

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



the charge and attended a disciplinary hearing shortly thereafter.
At the hearing, the presiding officer found Garcia guilty of the
charge and sentenced him to a reduction in his prisoner
classification. According to Garcia, he was also placed in
punitive segregation. (The record does not contain a copy of
Garcia's "disciplinary report and hearing record" which would
i ndi cate the actual punishnent he received.) Subsequently, Grcia
filed a grievance which was denied at all levels of the process.
As a result, proceeding pro se and in forma pauperis, Garcia filed
a civil rights conplaint under 42 U S. C. 8§ 1983, claimng that he
was subjected to an unfair disciplinary hearing.

Pursuant to 8 1915(d), the district court dismssed the
conplaint prior to service of process.

1.

Garcia raises three issues: the district court failed to
consider his claim that he was denied due process at the
disciplinary hearing by not being able to call wtnesses; the
district court should have allowed service of process prior to
di sm ssing the conplaint; and, he should have been permtted to
anend his conpl ai nt.

O course, when a litigant proceeds as a pauper under § 1915,
the district court may scrutinize the basis of the conplaint and,
if appropriate, dismss the action prior to service of process.
Green v. McKaskle, 788 F.2d 1116, 1119 (5th Gr. 1986). W review

such dismssals only for an abuse of discretion. E. g., Denton v.



Hernandez, _  US _ , _ | 112 S C. 1728, 1734 (1992); G aves
V. Hanmpton, 1 F.3d 315, 317 (5th Gir. 1993).

Di sm ssal under 8§ 1915(d) is appropriate if the clains | ack an
arguabl e basis in either lawor fact. Denton, _ US at _ , 112
S. . at 1733; Eason v. Thaler, 14 F.3d 8, 9 (5th Cr. 1994). 1In
review ng state prison proceedings, the role of the federal courts
IS narrow. "The Suprene Court has articulated for the federa
courts a policy of mnimum intrusion into the affairs of state
prison adm nistration; state prison officials enjoy wi de discretion
in the operation of state penal institutions.” WIllians v.
Edwards, 547 F.2d 1206, 1211-12 (5th Gr. 1977). In review ng
prison adm nistrative actions in 8§ 1983 clainms, a court will uphold
the adm ni strative decision unless it was arbitrary or capricious.
Smth v. Rabalais, 659 F.2d 539, 545 (5th Cr. 1981), cert. denied,
455 U.S. 992 (1982).

A

The right to call wtnesses for a prison disciplinary hearing
is a"limted right." Thomas v. Estelle, 603 F.2d 488, 490 (5th
Cr. 1979). 1In discussing the requirenments of due process in the
context of such hearings, the Suprene Court has stated that "the
inmate facing disciplinary proceedi ngs should be allowed to call
W t nesses and present docunentary evidence in his defense when
permtting him to do so wll not be unduly hazardous to
institutional safety or correctional goals.”" WlIff v. MacDonnell,
418 U. S., 539, 566 (1974). The Court recogni zed, however, that

[o]rdinarily, the right to present evidence is
basic to a fair hearing; but the unrestricted right
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to call wtnesses from the prison population

carries obvious potential for disruption and for

interference wth the swift punishnment that in

i ndi vidual cases may be essential to carrying out

the correctional programof the institution.
Id. In recognizing the narrow scope of review that courts shoul d
exerci se over the judgnent of prison adm nistrators, "the Suprene
Court specifically did not require that disciplinary conmttees
state their reasons for refusing to call a witness." Thomas, 603
F.2d at 490.

Garcia requested that the officer involved in the incident, as

well as an inmate who witnessed it, be called to testify. But ,
just prior to the hearing, Garcia inforned his inmate disciplinary
counselor that he wanted to call additional, inmte wtnesses.
According to the transcript incorporated in Garcia' s conplaint,
however, when the counselor told the presiding officer that Garcia
had requested only two wtnesses, Garcia did not object. In any
event, he has never identified the additional w tnesses and what
the substance of their testinony would have been at the hearing.
Additionally, he fails to allege that the disciplinary commttee
knew of these w tnesses. "Absent specific allegations that the
refusal of a disciplinary commttee to call w tnesses on behal f of
the i nmate was arbitrary, capricious or an abuse of discretion, the
courts are without authority to entertain the issue.” 1d. Because
Garcia fails to allege that the disciplinary commttee's action

violated this standard, the district court did not abuse its

di scretion in dismssing the conplaint.



B

Garcia's contends that the district court erred by di sm ssing
the action sua sponte, wthout service of process and wthout
allowing himto anend his conplaint are without nerit.

1

An in forma pauperis conplaint may be dismssed prior to
service of process when it |acks an arguable basis in law or in
fact. See Green, 788 F.2d at 1119. Such dism ssals are nade early
in the proceedi ngs before burdening a defendant with the necessity
of responding to the conplaint.

2.

Garcia also asserts that the district court "did not take the
time to inform[hin] that there was a deficiency in the pleading
whi ch needed to be corrected by anending the conplaint."”

The principal nechanisns for renedying inadequate prisoner
pl eadi ngs are the Spears hearing and a questionnaire to "bringinto
focus the factual and | egal bases of prisoners' clains." Spears v.
McCotter, 766 F.2d 179, 181 (5th Cr. 1985). Garcia filed his
conplaint utilizing a Watson questionnaire, Watson v. Ault, 525
F.2d 886 (5th Cr. 1976); but, the district court did not conduct
a Spears hearing. W nust determ ne whether Garcia's allegations
in the questionnaire, if developed by a Spears dialog, mght have
presented a nonfrivolous 8§ 1983 claim Eason, 14 F.3d at 9. W
recogni ze, however, that

Spears should not be interpreted to nean that all
or even nost prisoner clains require or deserve a
Spears hearing. A district court should be able to

dismss as frivolous a significant nunber of
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prisoner suits on the conplaint alone or the
conplaint together with the Watson questionnaire.

G een, 788 F.2d at 1120.

Garcia's only other allegation of a due process violation is
that the presiding officer did not explain his finding of quilt
when there was a conflict in the testinony of two correctiona
officers. Recognizing the limted role courts play in review ng
prison adm nistrative decisions, we nust consider sinply whether
the disciplinary hearing decision is supported by "sone facts" or
"whet her any evidence at all" supports the action taken by the
prison officials. Smth, 659 F.2d at 545 (quoting WIlis wv.
C ccone, 506 F.2d 1011, 1018, 1-19 n.11 (8th Gr. 1974)).

In his original conplaint, Garcia filed what appears to be a
transcript of the hearing which he prepared. I n announcing his
decision, the presiding officer stated that he based his decision
on the report and testinony of one of the correctional officers.
Qobvi ously, sufficient evidence exists to support the decision. The
presiding officer does not need to justify every credibility
determ nati on between conflicting testinony. Thus, it appears that
Garcia woul d not be able to anend his conplaint so as to all ege any
nonfrivolous claim Furthernore, the district court's dism ssa
was W thout prejudice; Garcia is not prejudiced, even though the
district court did not inform him of the deficiencies in his
pl eadings and the conplaint was dismssed prior to service of

process. See G aves, 1 F.3d at 318.



L1l
For the foregoing reasons, the judgnent is

AFF| RMED.



