IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20198
Conf er ence Cal endar

LARRY DONNELL MCSHAN
Pl ai ntiff-Appellant,
ver sus

SAM YOUNG and
CHARLES DANI EL ADAMS, NMD,

Def endant s- Appel | ees.
Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. CA-H 92-3735
(July 20, 1994)
Before PCOLI TZ, Chief Judge, and JOLLY and DAVIS, Crcuit Judges.
PER CURI AM *
Larry Donnell MShan is not entitled to proceed in forma

pauperis (I FP) on appeal because his appeal does not present a

non-frivol ous legal issue. Jackson v. Dallas Police Dep't, 811

F.2d 260, 261 (5th Cr. 1986).
McShan's clainms concerning his treatnent after his 1990
surgery are frivolous because they are tine-barred. Ali v.

Hi ggs, 892 F.2d 438, 439 (5th Cr. 1990); Tex. Gv. Prac. & Rem
Code 8 16.003(a) (West 1986); see also Burrell v. Newsone, 883

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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F.2d 416, 418 (5th Gr. 1989). MShan's October 1992 injury
resulted fromhis poor judgnent rather than the defendants
del i berate indifference to a serious nedical need. MShan's
di sagreenent with Dr. Adans' decision not to prescribe pain
medi cation for that injury does not inplicate a constitutional

violation. Varnado v. Lynaugh, 920 F.2d 320, 321 (5th Cr

1991) .
The district court's use of a questionnaire to flesh out the
subst ance of MShan's conpl aint was an acceptable alternative to

hol ding a Spears™ hearing. Parker v. Carpenter, 978 F.2d 190,

192 n.2 (5th Gr. 1992). The district court did not abuse its

discretion by failing sua sponte to appoint counsel for MShan.

Uner v. Chancellor, 691 F.2d 209, 212-13 (5th Gr. 1982).

McShan's notion to appeal IFP is DENIED. The appeal, which
is frivolous, is DIOSMSSED. 5th Cr. R 42. 2.

" Spears v. MCotter, 766 F.2d 179 (5th Cir. 1985).




