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PER CURI AM !
Castill o-Candel o appeals his conviction and sentence on
cocai ne trafficking charges. W affirm
l.
Henry Castill o- Candel o was convicted by a jury of conspiracy
and possession with intent to distribute cocai ne and was sent enced
to 151 nonths' inprisonnent and five years' supervised rel ease.

Because of the sufficiency of the evidence chall enge Castill o nakes

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



inthis appeal, we outline belowin sone detail the record evi dence
inthe light nost favorable to the verdict.

United States Custons Service agent Richard Kane testified at
trial that he was assigned to the Houston High Intensity Drug
Trafficking Area Task Force ("H DTA"), which was working wth
Menphi s, Tennessee Drug Task force personnel investigating drug
trafficking between Houston, Texas, and Menphis, Tennessee. The
evidence at trial consisted of the testinony of surveillance team
menbers, as well as the testinony of Paul DuVentr e, a
coconspirator, who cooperated wth authorities follow ng his arrest
and pl eaded guilty.

Kane testified that H DTA agents |earned that Victoriano
M nnota, MIlton Valencia, and Merrick Thomas were arrested in
Cart hage, Texas, on August 4, 1991, for possession of 15 kil ograns
of cocai ne. H DTA agents also learned that on June 9, 1992,
Laurentino Val dez (Val dez) and three others were stopped by Cty of
Houston airport officers and found in possession of $176,000 in
suspected drug proceeds. VI adez, who was also known as Walter
Val encia, was identified as MIton Val encia's brother.

Based on theses events, HI DTA began surveill ance of activities
and people associated with the above individuals. Hl DTA agents
identified several residences connected to the investigation.
Those i ncl uded t he resi dence of Victoriano Mnnota | ocated at 12315
Hedgedown i n Houston; a residence | ocated at 15007 Forest Lodge in
Houst on, Texas, | eased by Jose Alicano, a known cocai ne trafficker;

Alicano's apartnent | ocated at 1351 G eens Parkway, no. 95; Val dez'



a/k/a Walter Valencia' s residence |located at 2518 Ridgeholl ow in
Houston; and Jaine GIlI's hone |ocated at 10315 Caklinb Drive in
Houst on.

Kane testified that on Novenber 24, 1992, agents followed a
red Nissan Sentra to 12315 Hedgedown, Victoriano Mnnota's
resi dence. Based upon previous surveillance, Kane knew that the
red Ni ssan Sentra was usual ly driven by Castillo-Candelo. On this
occasi on however, the driver, Maritza Ranps, was acconpani ed by one
child and four adults including Victoriano Mnnota's brother,
Cl audemro Mnnota. The Sentra arrived at the Hedgedown resi dence
at approximately 5:20 p.m and entered one of the bays to the
gar age.

Two hours later, a white Chevrolet Lumna, driven by
Vi ctoriano M nnota, backed out of the garage and into the driveway.
M nnota reentered the house. Ten mnutes |ater, Alicano arrived in
a white Toyota Supra and parked behind Mnnota's Lum na. Ten
mnutes later, both nen left in their respective vehicles and drove
to Vladez' residence at 2518 Ri dgehol | ow. Both nmen entered the
prem ses, departed, and drove in their separate vehicles to 15007
Forest Lodge. Agents al so ascertained that a vehicle driven by
MIton Val encia was present at the R dgehol | ow address.

En route to Alicano's residence | ocated at 15007 Forest Lodge,
M nnot a and Ali cano engaged i n counter-surveillance activity. They
bypassed the logical entrance to the Heatherwood subdivision;
i nstead, they drove slowly through the subdi vi si on, stopping at one

point. Alicano parked in his driveway, and M nnota drove off.



At approximately 10:10 p.m that sane evening, Alicano pulled
out of his Forest Lodge driveway in the Toyota Supra, followed by
a bl ack Ford Taurus bearing Tennessee |license plates. The Taurus
had been parked in Alicano's garage. The Toyota Supra and Ford
Taurus stopped at a gas station. The driver of the Taurus, later
identified as Castillo-Candelo, filled the gas tank to the Taurus
whi | e he and Al'i cano conversed. Castillo-Candel o paid for the gas,
and they departed in their respective vehicles. Surveillance
followed them to an apartnment conplex |ocated at 1351 Greens
Par kway i n Houston, Texas. Both nen entered Alicano' s apartnent,
no. 95.

Ten m nutes | ater, Alicano, Castill o-Candel o, an unknown bl ack
femal e, and a third man, later identified as Mchael Drain, exited
the apartnment. Alicano got into the Toyota Supra, the fermal e and
Castill o-Candel o got into a Pontiac Gand Prix, and Drain got into
the Taurus. The three vehicles travelled to the access road to
Interstate Hi ghway 45 (1-45), the Pontiac Grand Prix went south on
| -45, the Toyota Supra, driven by Alicano, "al nost stopped" on the
access road to I-45, while the Taurus, driven by Drain, entered the
expressway nort hbound.

The Taurus was foll owed by surveillance team nenbers, and, at
their request, the Taurus was stopped by DPS Trooper Daniel J.
Racca in Huntsville, Texas. Drain gave witten consent to search
the vehicle, and four kilograns of cocaine secreted in a hidden
conpartnent in the "rocker panel" of the passenger's side of the

vehicle were discovered and seized. The cocai ne was packaged



i nsi de freezer "baggies", and then covered with sheets of "Bounce"
fabric softener and nustard to mask the contraband's odor.

Tony Paonessa, a Houston Police Oficer assigned to H DTA,
testified that on Decenber 15, 1992, at approximately 3:40 p.m,
surveill ance team nenbers conducting surveillance at 15007 Forest
Lodge observed two persons in a white Ford pickup truck, bearing
Tennessee license plates, arrive at 15007 Forest Lodge and back
into the driveway. The driver was later identified as Paul
DuVentre. DuVentre was acconpanied by Alicano. The two nen
entered the residence, and approximately 14 mnutes later, the
garage door was opened and Alicano and DuVentre were observed
unl oadi ng several five-gallon buckets fromthe bed of the pickup
truck and placing themin the garage. They then closed the garage
door .

At 4.31 p.m, DuVentre exited the front door of the residence,
retrieved an object which appeared to be a tool of sone type from
his pickup truck, and reentered the house. At 4:52 p.m, DuVentre
exited the house again and entered the cab of the pickup truck
Appearing to retrieve another item he then reentered the house.

At 5:02 p.m, Paonessa testified that he observed
Castill o-Candel o arrive at 15007 Forest Lodge in the red Ni ssan
Sentra, parking the vehicle next to the Ford pickup truck in the
driveway. He entered the residence through the front door. Two
mnutes |ater, the garage door opened, and Alicano and DuVentre
renoved additional buckets fromthe rear of the truck and carried

theminside the garage. The garage door | owered again.



At 5:12 p.m, Castillo-Candelo exited the front door,
retrieved a small unknown item fromthe trunk of the Sentra, and
returned inside the house. Leonard G egg Jones, Jr., a US
Custonms Service Crimnal Investigator assigned to the HI DTA
investigation, testified that at approximately 5:55 p.m, he
observed the garage door open. Castill o-Candel o, DuVentre, and
Ali cano | oaded several five-gallon buckets fromthe garage to the
bed of the white pickup truck. Jones observed Castill o-Candel o
pl ace a nedi umsi zed box in the trunk of the red N ssan Sentra.

At approximately 6:05 p.m, Castillo-Candelo departed the
residence in the red Nissan Sentra, foll owed by H DTA surveill ance
t eam nenbers. Al t hough on other occasions Castill o-Candel o had
been observed engaging in "heat runs" or counters surveillance by
changing lanes and his direction of travel w thout signalling and
driving through yellow "caution"” and red |lights, on this occasion
Castill o-Candel o was driving "very cautiously". Kane requested
Harris County Sheriff's deputies to stop the red N ssan. They
st opped the N ssan and arrested Castill o-Candel o upon his failure
to produce a driver's license or proof of insurance. As an
i nventory search was to commence on the vehicle, a drug-sniffing
canine arrived and alerted to the trunk of the vehicle and then
alerted to the box that was inside of the trunk. Inside the box
was $158,960 in United States currency. The noney had tar on it.
Al so contained in the trunk was a bag contai ni ng "zi pl ock" baggi es,

freezer bags, wapping tape, and a bottle of nustard.



Paonessa testified that at 6:45 p.m, DuVentre and Alicano
departed the residence in the white Ford pickup truck. DuVentre
circled the nei ghborhood, drove slowy by the south side of Forest
Lodge, and exited the nei ghborhood. A Harris County Sheriff's
deputy pulled over the vehicle. A search of the vehicle reveal ed
ei ght kil ogram packages of cocai ne secreted inside of two buckets.

DuVentre told the officers that there was a ninth kil ogram of
cocai ne which had been mssed by the agents inside one of the
buckets. The cocai ne was packaged in tape, then placed inside a
baggi e, inside a freezer bag, and then subnerged in the buckets of
tar. The tar |ooked simlar to the tar on the noney found in the
box in the trunk of the N ssan driven by Castill o-Candel o.

A search was conducted at Alicano's house at 15007 Forest
Lodge. Two | oaded handguns and $17, 000 cash were sei zed. Agent s
di scovered $15,000 inside an air duct and the remai nder was found
scattered around a bedroom Agents found a Ford Taurus station
wagon in Alicano's garage which had two hidden conpartnents
identical to the conpartnents found in the Ford Taurus driven by
Dr ai n.

DuVentre testified at the trial in conformance with a plea
agreenent he entered with the governnent. DuVentre testified that
he had travell ed to Houston on two prior occasions approxinately 6
weeks to two nont hs bef ore Decenber 15, 1992. He expl ai ned that he
agreed to deliver a car in order to cancel a ganbling debt he owed
to Curtis McDonald. At the behest of Mose WIIlians, a acquai ntance

of both McDonal d and Duventre, DuVentre agreed to "drop off a car"



in Houston. On the second trip, he flew into Houston, and drove
the sane blue Ford Taurus that he previously had dropped off in
Houst on. For each trip he made, DuVentre was credited $1, 000
toward his debt. On the third and final trip, Mse WIIlians
indicated that DuVentre's conplete debt would be excused on
condition that DuVentre "[do] a roof job for him"?2

Mose WIllianms took two of Duventre's roofing tar buckets for
several hours, and then returned them to DuVentre to take to
Houst on.

DuVentre and his friend Maurice Beaty departed Tennessee with
ni ne buckets of roofing tar in the bed of Duventre's Ford pickup
truck. Upon their arrival in Houston, DuVentre telephoned a
contact in Menphis, Alice Johnson, and asked her to notify Mse
Wlliams that he had arrived. DuVentre told Johnson that he was
going to get a manicure at "Cindy's Nails." Approximately ten
mnutes later, Alicano arrived at the manicure shop to neet with
DuVentr e.

Al'i cano gave DuVentre $40 and instructed himto drive across
the street to a "Target" store and purchase Christmas |ights.
Alicano drove DuVentre's friend to his (Alicano's) nearby
apartnent. DuVentre returned to the mani cure shop and told Alicano
that the store did not have any nore Christmas |ights. DuVentre and
Alicano then drove to Alicano's house to see the "roof job."

DuVentre and Alicano arrived at the Forest Lodge residence

between 3:00 and 3:30 p.m on Decenber 15, 1992. Duventre backed

2 DuVentre testified that he owned a roofing business.

8



his truck into the driveway, and the two nen entered Alicano's
house. After Alicano made several phone calls fromhis cellular
phone, the two nen entered the attached garage. Al'i cano opened
t he garage door and asked DuVentre to bring in the two buckets from
Mose Wllianms. DuVentre brought the two buckets into the garage,
and Alicano pul led the garage door back down. Alicano then put on
rubber gl oves and poured the tar out of the two buckets and into an
enpty bucket that was already inside the garage. Two | arge,
pl astic freezer bags contai ni ng noney cane out of the buckets. One
of the bags of noney had a tear in it, and tar got on sone of the
money. Alicano counted the noney and told DuVentre that it total ed
$176,000. Alicano then placed the noney in a cardboard box and
taped it shut.

Al'i cano and DuVentre went back inside the house. Alicano then
made a phone call on his cellular phone. Ten mnutes |ater
Castill o-Candel o arrived. Castillo-Candelo carried a vacuum
cl eaner box into the house, and the three nen wal ked into the
gar age. Castill o-Candel o opened the box and poured out nine
ki | ogram packages of cocaine onto the floor. Castill o-Candel o and
Alicano placed the packages of drugs into freezer bags and then
into the buckets of tar, and instructed DuVentre to seal the
buckets. Castillo-Candelo and Alicano then used gasoline to clean
the outside of the buckets. The garage door was reopened, and
Castill o-Candel o, Alicano, and DuVentre placed the buckets back
onto the bed of DuVentre's truck. Alicano gave Castill o-Candel o

the "noney box", and Castill o-Candel o placed the noney box in the



trunk of red Nissan Sentra. Castillo-Candelo departed. DuVentre
showered, and he and Alicano |left the residence. They were pulled
over by law enforcenent officers, who found the drugs in the
buckets.
1.
A. Stop and Search of Red Nissan Sentra

Castill o-Candel o argues that the officers who stopped the
vehicle he was driving on Decenber 15, 1992, did not have
reasonabl e suspicion or sufficient articulable facts to justify
stopping his car. He contends that they did not have any
information regarding illegal activity, and that they acted sinply
on a hunch.

The district court denied the notion to suppress after a
suppressi on heari ng.

On Novenber 24, 1992, officers of the H DTA task force had
reason to believe that a residence at 15007 Forest Lodge was being
used by drug traffickers and they placed this house under
surveil |l ance. Agents observed Alicano retrieve a package in a
paper shopping bag from his car and go into his house. Ar ound
10:00 p.m, the agents observed a black Ford Taurus driven by
appel l ant Castill o-Candel o drive out of Alicano's garage. Alicano,
in the white Toyota Supra, also left. The two were followed to a
gas station, where Castillo-Candelo got gas and they had a
conversation. An agent observed that Castill o-Candel o' s bl ack Ford
Taurus had Tennessee |icense plates. Checking out the plates, the

agents |learned that they were registered to Capria Wodhall, who
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Menphis officials confirnmed was involved in cocaine trafficking.
The two cars then drove cautiously below the speed limt to
Ali cano' s apartnent, nunber 95, at 1351 G eens Parkway. Agent Kane
testified that in his experience people driving a car |oaded with
contraband try to observe traffic laws strictly. Wen the two nen
reached the apartnent conplex, they exited their vehicles and went
i nto nunmber 95.

Ten m nutes | ater Alicano and Castill o- Candel o cane out of the
apartnent with M chael Drain and an unknown fenal e. Ali cano got
into the Supra, Drain into the black Taurus previously driven by
Castil |l o- Candel o, and Castill o-Candelo and the female in a Ponti ac
Grand Pri x. They all headed toward |-45. The Grand Prix then
drove south on |-45, but surveillance did not follow The Taurus
and the Supra headed to the northbound entrance of the freeway.
Alicano pulled off to the side of the road and Drain drove the
Taurus onto the Interstate. The agents conmmunicated with a DPS
of fi cer assigned to H DTA, who contacted troopers at the Departnent
of Public Safety (DPS), reported that they believed a narcotics
transaction had occurred, and asked themto stop the black Taurus.
After the stop, Drain signed a witten consent to search form In
a hidden conpartnent on the passenger side of the Taurus, the DPS
of ficers found four kil ograns of cocai ne.

Approxi mately three weeks later, on Decenber 15, 1992,
surveillance officers, watching Alicano's house at 15007 Forest
Lodge Drive, observed a white Ford pickup truck with Tennessee

|icense plates back into the driveway at approximately 3:40 p. m
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Ali cano was t he passenger, and DuVentre was dri vi ng. The two went
into the house, and fifteen mnutes later, the agents saw them
unl oadi ng five-gallon plastic buckets out of the bed of the truck
into the open garage. A grey Ford Taurus station wagon t hen backed
into the garage. The Menphis task force had alerted the agents
that a car matching its description was a "load vehicle" wth
hi dden conpartnents used to transport narcotics and noney in the
past .

At 5:00 p.m, agents observed Castillo-Candelo arrive at the
house on Forest Lodge in a red N ssan Sentra. He parked in the
driveway and entered the house. Ten mnutes |ater he cane out,
retrieved a box from the Sentra's trunk, and took it into the
house. Approximately forty mnutes |ater, the garage door opened
and the agents observed Alicano, Duventre, and Castill o-Candel o
| oad buckets from the garage back into the pickup truck.
Castill o-Candel o then placed a cardboard box into the Sentra's
trunk and drove away, followed by surveillance. He followed the
speed |limt and traffic regulations, in sharp contrast to a
previ ous occasi on on which surveillance agents had cl ocked hi m at
hi gh speeds and goi ng through caution lights in the sane area.

Surveillance agents requested assistance from the Harris
County, Texas, Sheriff's Ofice to stop of the red N ssan Sentra
driven by Castill o-Candel o because they believed that a transaction
had occurred. Harris County deputies stopped the Ni ssan.
Castill o-Candel o refused to consent to a search of the vehicle. He

was arrested because he did not have a driver's |icense or
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i nsur ance. A narcotics dog arrived and alerted. During an
i nventory search, a box was found and the narcotics dog alerted to
t he box.

Castill o-Candel 0o's counsel argued at the hearing that the
police had only a hunch that paid off, but that they did not have
probabl e cause or any articul able facts to support the initial stop
of Castill o-Candel 0o's vehicle.

The district court denied the notion to suppress, finding
Kane's testinony credi ble and sufficient to establish a reasonabl e
suspicion for stopping the car. The district court further found
that while the police were entitled to conduct an inventory search
pursuant to Castillo-Candelo's arrest for driving without alicense
or insurance, that the narcotics dog's alert provided probable
cause to search the car for drugs.

In reviewwng a district court's ruling on a notion to
suppress, this court reviews factual findings for clear error and

concl usi ons of | aw de novo. United States v. |shnmel, F. 3d

., (5th Gir. Mar. 15, 1995, No. 94-40159) slip. p. 3026. The
evidence is viewed in the light nost favorable to the prevailing
party. 1d.

The district court did not err in concluding that the officers
had articul able facts to create a reasonabl e suspicion justifying
the stop in this case. When they stopped Castill o-Candelo's
vehi cl e on Decenber 15, 1992, agents knew that on Novenber 24, the
last time Castillo-Candelo and Alicano had been seen together at

Ali cano's hone, the black Ford Taurus driven by Castill o-Candel o
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and then by M chael Drain had been found to contain cocaine. They
al so knew t hat the Taurus station wagon seen in Alicano's garage on
Decenber 15 had been identified as a | oad vehicle. The officers
belief that a drug transaction had just occurred at Alicano' s house
on Decenber 15 was reasonable based on the totality of the facts
avail able, justifying the stop of Castill o-Candel o's vehicle.

Castillo-Candelo also argues that assumng the stop and
detention were legal, the officers had no | egal basis to open the
box in the trunk. He also argues that there was no support for the
district court's finding that a valid inventory search was needed
or conduct ed. He further argues that the governnent failed to
present sufficient evidence that the canine positively alerted
because the dog handler did not testify and Oficer Kane was not
qualified to give evidence on this fact. Blue brief, 20-21.

Kane testified that Ray Daniels, a certified narcotics dog
handl er, told himthat his trained and certified canine alerted on
t he cardboard box. Hearsay testinony is adm ssible at suppression

hearings. United States v. Lopez- Gonzales, 916 F. 2d 1011, 1012 n.1

(5th Gr. 1990). The district court did not commt any error in
accepting and relying on Kane's testinony.

Castillo-Candelo did not argue in the district court that the
search of the car, box, or trunk was illegal. Hi s argunent was
limted to the legality of the initial stop of the vehicle.

Therefore, we review this argunent for plain error.
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See United States v. Calverley, 37 F.3d 160, 162-64 (5th Cr

1994) (en banc) (citing United States v. O ano, 113 S. Q. 1770,

1776-79 (1993)), cert. denied, 115 S. Ct. 1266 (1995).

Kane testified that the narcotics dog alerted in the vicinity
of the red Nissan Sentra and on the cardboard box. At trial?® he
testified that the dog alerted to the trunk of the car and on the
box. The fact that the dog alerted to the trunk and then the box

provi ded probable cause to search both. United States v. Seals,

987 F.2d 1102, 1107 (5th CGr.), cert. denied, 114 S. C. 155
(1993). Therefore, there was no need to justify the search as an
i nventory search. Castill o-Candel o has not denonstrated any error,
plain or otherwse, inthe district court's denial of his notionto
suppr ess.

B. Suf ficiency of the Evidence

Castill o-Candel o argues that the evidence was insufficient to
show that he knew of and voluntarily participated in a conspiracy
to distribute cocaine. He argues that the evidence showed nere
presence and association with others in the conspiracy. He
contends that there was no evidence of his role in the conspiracy
or that he had a financial stake init.

Castillo-Candelo also argues that the evidence was
insufficient to show that he actually or constructively possessed

cocaine wwth intent to distribute on either Novenber 24 or Decenber

3 Trial testinobny can be used to sustain a denial of a
nmotion to suppress. See United States v. Constock, 805 F.2d
1194, 1197 n.2 (5th Cr. 1986), cert. denied, 481 U S. 1022
(1987).
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15. He argues that as to the Novenber 24 seizure of cocaine from
t he bl ack Ford Taurus, the evidence showed only that he was dri ving
the Taurus prior to Drain. He contends that there was no evi dence
that he owned the car, put anything in the car, or knew that
cocai ne was concealed in the car. As to the Decenber 15 seizure,
he argues that the only evidence that he possessed cocai ne was the
testi nony of Duventre, uncorroborated by surveillance. He contends
t hat other than Duventre's testinony, the evidence showed only that
he hel ped | oad t he buckets onto the truck and carried the cardboard
box to the trunk, but that there was no evidence that he knew t hat
t he buckets contai ned cocai ne.

Qur task is to determ ne whether a reasonable trier of fact
could have found that the evidence established guilt beyond a
reasonabl e doubt. This Court considers the evidence in the |ight
nmost favorable to the verdict, including all reasonabl e i nferences

that can be drawn fromthe evi dence. United States v. Bernea, 30

F.3d 1539, 1556 (5th Cr. 1994), cert. denied, 115 S. . 1113

(1995).

To prove that Castillo-Candelo committed the crinme of
conspiracy to possess with intent to distribute cocai ne under 21
US C 8§ 846, the Governnent had to prove that 1) a conspiracy to
possess narcotics with intent to distribute existed, 2) Castillo-
Candel o knew of the conspiracy, and 3) Castill o-Candel o voluntarily
participated in the conspiracy.

A conviction for possession of drugs wwth intent to distribute

requires the Governnment to prove that the defendant know ngly
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possessed contraband with the intent to distribute. QUi roz-
Her nandez, No. 94-60023, slip. p. 3047. The Governnent may prove
actual or constructive possession by direct or circunstantial
evidence. 1d. To show constructive possession, nere proximty to
the drugs is not enough; the Governnent nust show that the
def endant controlled or had the power to control, the vehicle or
the drugs. 1d. Know edge of the presence of drugs may ordinarily
be inferred fromthe exercise of control over the vehicle, unless
the drugs are in a hidden conpartnent, in which case this court may
also require additional circunstantial evidence to denonstrate

guilty knowl edge. United States v. Shabazz, 993 F. 2d 431, 441 (5th

CGr. 1993).

Duventre's testinony that on Decenber 15, Castill o-Candelo
brought the nine kil ogram packages of cocaine to Alicano's house,
dunped themon the floor, assisted Alicano in placing themin the
tar buckets, and took possession of the cardboard box with the
money, is sufficient to denonstrate that Castill o- Candel o know ngly
participated in the conspiracy and possessed the cocaine wth
intent to distribute. Castill o-Candel o' s possession of such a
| arge quantity of drugs and noney nade it reasonable for the jury
to conclude that he knew of the object of the conspiracy, because
drug traffickers are unlikely to entrust the possession of those

items to soneone who is not part of the conspiracy. See United

States v. Morris, 46 F.3d 410, 421-22 (5th Gr. 1995) (citing

Gllo, 927 F.2d at 821). Duventre's testinony is sufficient

evi dence and does not require i ndependent corroboration because it
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is not incredible on its face. See United States v. Gadison, 8

F.3d 186, 190 (5th G r. 1993).

Castill o-Candel o attenpts to di stingui sh between the evi dence
of his possession on Decenber 15 and Novenber 24.4 Duventre's
testinony places Castill o-Candel o in actual possession of the nine
kil ograns of cocaine on Decenber 15. However, the only direct
evi dence connecting Castillo-Candelo with the cocaine found in the
bl ack Taurus on Novenber 24 is the fact that he gassed up and
delivered that vehicle to Alicano's apartnent imedi ately before
Drain got in the Taurus and drove it away. Law enforcenent
officers then stopped Drain and discovered four kilograns of
cocaine in the vehicle.

Duventre's testi nony r egar di ng Castill o-Candel o' s
participation in the conspiracy on Decenber 15 was sufficient for
the jury to infer that he was also aware that the black Taurus
cont ai ned cocai ne. Further, constructive possession of the cocai ne
in the black Taurus on Novenber 24 can also be shown through
Castillo-Candelo's status as a co-conspirator, because co-
conspirators are liable for the substantive offenses commtted by
the ot her nenbers of the conspiracy when a proper jury instruction
is given. @&llo, 927 F.2d at 822; Crain, 33 F.3d at 486 and n.7.

Here, the district court instructed the jury that if it found the

4 Under the |anguage of the indictnent, Count 2 charged
Castillo and Alicano with possession with intent to distribute five
kil ograns or nore on or about Novenber 9 to Decenber 15. The
governnment was therefore probably not required to prove that
Castill o-Candel o possessed cocai ne on Novenber 24 as long as it
proved that he possessed the nine kil ogranms of cocai ne on Decenber
15.
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defendant guilty of the conspiracy in Count One, it could find him
guilty of Count Two even if he did not participate in any of the
acts which constituted the offense in Count Two. Therefore, the
jury could find that Castill o-Candel o possessed the cocaine on
Novenber 24 through the possession of Mchael Drain. The evidence
that established his knowi ng and voluntary participation in the
conspiracy would also support a conclusion that he aided and

abetted Alicano as charged in Count 2. See Gallo, 927 F. 2d at 822.

The evidence was sufficient to support Castillo-Candelo's
convi ctions on both counts of the indictnent.

C. Sent enci ng

1. Possessi on of a Wapon

Castill o-Candel o argues that the district court erred in
increasing his offense level by two points for possession of a
firearm during the commssion of a drug offense pursuant to
US S G 8§ 2D1.1(b)(1). He contends that he was not in actua
possession of a firearm that he did not have any know edge of the
firearmin Alicano's house, and that Alicano's possession of the
firearmwas not within the scope of their agreenent and was not
foreseeable to him He further argues that the fact that the
receipt to the firearmfound in Alicano's house was found in the
gl ove conpartnent of the red Nissan Sentra which he was driving is
not sufficient because there was no evi dence he owned the Sentra or
knew the receipt was there. He also argues that there was no

show ng that the gun was associated with the offense.
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The probation of fi cer recomended t he t wo- poi nt i ncrease under
8§ 2D.1(b) (1) for possession of a weapon because a .38 caliber gun
was found in a search of Alicano's residence, and the receipt for
t he weapon was found in the vehicle operated by Castill o-Candel o,
along with Castillo-Candelo's personal papers. The probation
of ficer concluded that the possession of the gun by Alicano was
therefore reasonably foreseeable to Castill o-Candel o.

Section 2D1. 1(b) (1) provides for atwo-point upward adj ust nent
in the offense level in a drug crinme if a dangerous weapon was
possessed. Application Note 3 states that the adjustnent "should
be applied if the weapon was present, unless it is clearly
i nprobabl e that the weapon was connected with the offense.” 8§

2D1.1, coment (n.3); United States v. Mtchell, 31 F.3d 271, 277

(5th Gr.), cert. denied, 115 S. C. 455 (1994). The district
court's finding is reviewed for clear error. United States v.
Fierro, 38 F.3d 761, 774 (5th Gr. 1994), cert. deni ed, S. ¢

_, No. 94-8076, 1995 W. 79138 (U.S. Mar. 20, 1995). The

Governnment may satisfy its burden of proving the connection between
t he weapon and the of fense by show ng that the weapon was found in
the same | ocation where the transaction occurred. Mtchell, 31
F.3d at 278. The firearmwas found in Alicano's residence at 15007
Forest Lodge, the |ocation of the transaction where the noney and
drugs were exchanged. Castillo-Candelo did not challenge the
connection between the offense and the firearm in the district
court. Therefore, this issue is reviewed for plain error. See

Mtchell, 31 F.3d at 278. Castill o-Candel o does not di spute that
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t he weapon was found at the site of the offense, and he does not
contend that it is "clearly inprobable" that the weapon was
connected with the offense, which is the standard for not applying
t he enhancenent once it is established that the weapon was present.

See United States v. Otiz-Ganados, 12 F. 3d 39, 41 and n.3 (5th

Cir. 1994). Therefore, Castill o-Candel o has not shown plain error.

Castillo-Candelo also argues that he did not possess the
weapon and that Alicano's possessi on was not reasonably foreseeabl e
to him This court has held that one co-conspirator may receive
the increase wunder 8§ 2D1.1(b)(1) iif another co-conspirator
possessed a firearmso | ong as the use of the weapon was reasonably

foreseeable. United States v. Aquil era-Zapata, 901 F. 2d 1209, 1215

(5th Cr. 1990). Ordinarily, reasonable foreseeability can be
inferred "if the governnent denonstrates that another participant
know ngly possessed t he weapon whi |l e he and t he def endant conm tted
the offense by jointly engaging in concerted crimnal activity
involving a quantity of narcotics sufficient to support an
inference of intent to distribute.” 1d. at 1215-16. In United

States v. Mergerson, 4 F.3d 337, 349-50 (5th Gr. 1993), cert.

denied, 114 S. C. 1310 (1994), in avery simlar factual situation
i nvol ving a | oaded gun present at the codefendant's apartnent, this
court held that the district court's finding that the codefendant's
use of the weapon was reasonably foreseeable was not clearly
erroneous. Based on Mergerson, the district court's finding that
Ali cano' s possession of the firearmwas reasonably foreseeable to

Castill o-Candel o was not clearly erroneous.
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2. Acceptance of responsibility

Castillo-Candel o argues that the district court erred by
refusing to reduce his offense | evel by two points for acceptance
of responsibility under U S.S.G § 3El1.1. He contends that he gave
a full and conpl ete statenent of his participation to the probation
officer, that this statenent clearly denonstrated his acceptance of
responsibility, and that the district court denied the reduction
because he went to trial.

The probation officer recommended against the downward
adj ust nent for acceptance of responsibility, stating that Castill o-
Candelo had not exhibited an affirmative acceptance of
responsibility for his crimnal conduct. The probation officer
al so noted that this case went to trial and that there were no pre-
trial statenents by Castillo-Candelo that would warrant the
adjustnent. In nmaking this recomendation, the probation officer
had the benefit of a witten statenent nade by Castill o-Candelo
for consideration for acceptance of responsibility. In this
statenment, Castillo-Candelo asserted that he worked for Alicano
only as a sort of errand boy, that he suspected that Alicano was
involved in sonething illegal, but that he did not have actua
know edge of what he was doing. Castillo-Candel o di savowed that he
was a knowi ng nenber of the conspiracy. |d.

Castill o-Candel o argued that he went totrial only to preserve
his objection to the search because the Governnent would not |et
him enter a conditional plea, that he did not put on a false

defense and perjure hinself at trial, and that he gave a full and
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conplete statenent of his role in the offense. The district court
declined to award the downward adjustnent, finding that his
statenent anounted to saying that he was i nnocent and did not show

that he accepted responsibility.

Based on Castillo-Candelo's statenent, which the district
court aptly characterized as a statenent of i nnocence, the district
court did not clearly err in denying the dowward adjustnent for
acceptance of responsibility. There is no indication in the
district court's reasons for denying the adjustnent that it was
based on Castill o-Candelo's decision to go to trial

3. Role in the offense

Castill o-Candel o argues that the district court erred in
failing to grant him a reduction in his offense level for his
mtigating role in the offense as a mnor or mninmal participant
under U.S.S.G § 3B1.2(a) or (b). He contends that he was working
as a courier for Alicano and that his statenent to the probation
officer indicated his lack of know edge of the scope of the
conspiracy. He further contends that the court did not base its
finding on any reliable information but just specul ated that he was
nore involved than he had admtted in his statenent.

The probation officer recommended no downward adj ustnent for
a mtigating role. Castillo-Candel o objected, arguing that he was
only Alicano's "go-fer." He argued at the sentencing hearing that
his role was inferior to that of Alicano and Duventre. He

requested the four-level adjustnent or the two-|evel adjustnent.
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The district court overrul ed the objection, stating that he was not
just a nule, that he was transporting drugs and noney, had nustard
and fabric softener in the trunk of the car to hide the snell, and
assisted Alicano, the boss of the deal.

Section 3B1.2(b) provides for a reduction of two Il evels in the
base offense |l evel for mnor participants. A "mnor participant”
is defined as one who is "less culpable than nost other
participants, but whose role could not be described as mninmal."
8§ 3Bl1.2, comment. (n.3). A four-level reduction is provided for
m ni mal participants, defined as a defendant who is "plainly anong
the | east cul pable of those involved in the conduct of a group.”
8§ 3Bl1.2(a), coment. (n.1). This court has noted that because nost
offenses are commtted by participants of roughly equal
culpability, "it is intended that [the adjustnment] wll be used
infrequently.” Mtchell, 31 F.3d at 278-79. A district court's
finding on this sentencing factor is reviewed under the clearly
erroneous standard.

A district court should not award the mnor participation
adj ustnent sinply because a defendant's participation is somewhat
|l ess than the other participants. The defendant's participation
must be enough | ess so that his actions coul d be consi dered at best
"peripheral to the advancenent of the illicit activity." United

States v. Thomas, 932 F.2d 1085, 1092 (5th Cir.), cert. denied, 502

U . S. 895, 962, 1038 (1991 & 1992). A role as a go-between does not

warrant a finding of mnor participation. |d.
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Based on the testinony of Duventre that Castillo-Candelo
delivered the cocaine to Alicano's house and that Alicano gave him
the noney box, the district court's finding that Castill o-Candel o

had "heavy i nvol venent," and did not deserve the adjustnent is not
clearly erroneous. Contrary to Castillo-Candel 0's assertion, the
district court's finding was based on the evidence at trial, which
showed t hat he was nore invol ved than he admtted in his statenent.

AFFI RVED.
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