IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20423
Summary Cal endar

BRAD TAYLOR
d/ b/ a Tayl or System of Houst on,

Pl ai ntiff-Appellant,

TRAVELERS | NSURANCE COVPANY,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA H 93 2342)

(Novenber 11, 1994)
Before KING JOLLY, and DeMOSS, Circuit Judges.

PER CURI AM *

Appel | ant Brad Tayl or appeals fromthe district court's grant
of summary judgnent for Travel ers I nsurance Conpany ("Travel ers")
on the issue of the duty to defend. W affirmthe judgnent of the

district court.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



| . BACKGROUND

The Case Corporation ("Case") hired Brad Taylor through his
busi ness, the Taylor System of Houston, to renove ferrous oxide
from hundreds of car exteriors that were danaged whil e parked at
the Case plant in Racine, Wsconsin. Taylor began the repairs at
the Case facility on April 11, 1989. Chem cals were used to renove
the ferrous oxide, but unfortunately, damage was caused to the
finish of many of the vehicles. Taylor attenpted to repair the
damage in the sumrer of 1989, but Case was not satisfied. As a
consequence, Case sued Taylor in February of 1992, seeking
rei mbursenment for the cost of correcting Taylor's defective work
and a declaratory judgnent that it did not owe Taylor on the
initial contract.

Tayl or requested that Travel ers defend himin the Case | awsui t
pursuant to Taylor's garage liability insurance policy. In
Decenber 1992, Travelers refused to defend Taylor, claimng that
the Case lawsuit involved areas of excluded coverage under the
policy. After settling with Case, Taylor sued Travel ers for Case's
recovery -- a recovery which, according to Taylor, resulted from
Travel ers' refusal to defend and its denial of coverage. Travelers
renoved the lawsuit to federal court, and filed a notion for
summary judgnent on the issue of the duty to defend.

In a My 13, 1994 opinion, the district court granted
Travel ers notion based on the "insured' s work exclusion" and the
"bai | ment exclusion" found in Taylor's policy. As the district

court expl ai ned:



The insurance excludes coverage for damage to property
that results from the work done on it by the insured.
Texas recognizes the validity of this exclusion. Case
sought to recover only for the damage to the cars' paint
from the cl eaning done by Tayl or. The insured' s work
exclusion inthe insurance contract covers it. Travelers
has no duty to defend Tayl or agai nst that claim

Under another exclusion, there is no coverage for
property danmage when the property is in the insured's
care, custody, or control. Texas courts have limted
this type of exclusion to damage done to the object of
the insured's work and ot her objects the insured "totally
and physically mani pul ates.” Taylor perfornmed the work
on Case's property, but Taylor had i nmedi at e supervi si on
of the vehicles. Being the subject of the repairs, the
finishes were an essential part of Taylor's work, so here
the work falls under the exclusion in the policy.

(citations omtted). Taylor appeals this grant of sunmary j udgnent

for Travel ers.

1. STANDARD COF REVI EW
W review the district court's grant or denial of summary
j udgnent de novo, "review ng the record under the sane standards

whi ch guided the district court." Qulf States Ins. Co. v. Al anp

Carriage Serv., 22 F.3d 88, 90 (5th Cr. 1994) (internal quotations

omtted). Summary judgnent is proper "when no genuine issue of
material fact exists that would necessitate a trial." Id. In
determ ni ng on appeal whether the granting of sunmary judgnent was
proper, we view all factual questions in the Iight nost favorable

to the non-novant. See Lenelle v. Universal Mqg. Corp., 18 F.3d

1268, 1272 (5th Gr. 1994).



Texas law governs this diversity action and infornms the

interpretation of the insurance policy.! See Fireman's Fund Ins.

Co. v. Miurchison, 937 F.2d 204, 207 (5th Cr. 1991); Atlantic Mit.

Ins. Co. v. Truck Ins. Exch., 797 F.2d 1288, 1291-92 (5th Gr.

1986) . Whether a liability insurer has a duty to defend is
generally reviewed de novo as a question of |[|aw See, e.q.

Fidelity & Guaranty Ins. Underwiters, Inc. v. City of Kenner, 894

F.2d 782, 783-85 (5th Gr. 1990).

[11. ANALYSI S AND DI SCUSSI ON

A.  The "Eight Corners" Rule
Under Texas law, a court determnes an insurer's duty to
defend "by exam ning the allegations in the petition fil ed agai nst

the insured and the relevant insurance policy." Q@ilf States Ins.,

22 F.3d at 90. As one court descri bed:

Under this analysis we cannot consider anything outside
(a) the policy and (b) the pleadings, even if there is
evidence tending to show [that] the suit is utterly
specious. The effect of this "eight corners rule" is to
mnimze uncertainty in assessing a liability insurer's
duty, as well as to favor the insured in cases where the
merits of the action nmay be questionabl e.

Feed Store, Inc. v. Reliance Ins. Co., 774 S.W2d 73, 74-75 (Tex.

App. -- Houston [14th Dist.] 1989, wit denied); see also Anerican

Alliance Ins. Co. v. Frito-Lay, Inc., 788 S.W2d 152, 153-54 (Tex.

App. -- Dallas 1990, wit dismd) ("This [eight corners] rule
requires the trier of fact to examne only the allegations in the

conpl aint and the i nsurance policy in determ ning whether a duty to

. The parties do not dispute that Texas | aw governs the
di sposition of this appeal.



defend exists. . . . The duty to defend is not affected by facts
ascertai ned before suit, developed in the process of |itigation, or
by the ultimte outcone of the suit."). Simlarly, the Texas
Suprene Court has noted that:
[a]n insurer is required to defend only those cases
within the policy coverage. Furthernore, the insurer is
entitled to rely on the plaintiff's allegations in
determ ning whether the facts are within the coverage.
If the petition only alleges facts excluded by the
policy, the insurer is not required to defend.

Fidelity & Guaranty Ins. Underwiters, Inc. v. McManus, 633 S. W 2d

787, 788 (Tex. 1982); see also Gulf States Ins., 22 F.3d at 90

("[When the plaintiff's petition nakes allegations which, if
proved, would place the plaintiff's claimw thin an excl usion from
coverage, there is no duty to defend."). Finally, it is inportant
to understand that "[i]t is not the cause of action alleged which
determ nes coverage but the facts giving rise to the alleged

actionabl e conduct." Adanp v. State Farm Ll oyds Co., 853 S. W2d

673, 676 (Tex. App. -- Houston [14th Dist.] 1993, wit denied),
cert. denied, 114 S. C. 1613 (1994). Sinply put, "[i]f a petition

all eges facts that, prima facie, exclude the insured fromcoverage,

the insurer has no duty to defend." 1d. at 677 (enphasis added). 2

2 In his brief, Taylor asserts that Travel ers shoul d have
conducted a mninmal investigation into the Case-Tayl or | awsuit
before declining to defend. Such an investigation, however, is
not required under Texas |law. As one court wote:

[ Appel | ants] contend that where there is a variance
between the allegations of a petition and the known or
ascertai nable facts, the insurer cannot rely on the
allegations in the petition, but rather nmust ascertain
if the facts in reality fall within the exclusion
before declining to defend; that even though a petition
in a damage suit against the insured may have all eged
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B. "Wirk You Perfornmed" Exclusion

Tayl or' s garage i nsurance policy with Travel ers contai ned the
foll ow ng exclusion from cover age:

WORK YOU PERFORMED

Property damage to work you perforned if the property

damage results fromany part of the work itself or from

the parts, materials or equi pnent used i n connection with

t he work. 3
This type of "business risk" exclusionis quite coomoninliability
policies, as such policies "provide protection to the insured for
personal injury or for property danage caused by the conpleted
product, but not for the replacenent and repair of that product."”

T.C. Bateson Constr. Co. V. Lunbernmens Miut. Casualty Co., 784

S.W2d 692, 694-95 (Tex. App. -- Houston [14th Dist.] 1989, wit

deni ed) (enphasis added); see also Travelers Ins. Co. v. Volentine,

578 S.W2d 501, 503-04 (Tex. Gv. App. -- Texarkana 1979, no wit)
("[1]t has been uniformy held that a liability policy containing

such an exclusion does not insure the policyholder against

facts that relieved the insurer of its duty to defend,
the insurer is a under a duty to ascertain facts of the
cause of action before declining to defend. Such is
not our |aw.

Amundsen v. Geat Central Ins. Co., 451 S.W2d 277, 278 (Tex.

Cv. App. -- El Paso 1970, wit ref'd n.r.e.) (enphasis added).
3 The policy also defines "work you perfornmed" as
i ncludi ng "work that sonmeone perfornmed for you." Thus, the use

of i ndependent contractors to perform Taylor's work does not, by
itself, preclude application of the exclusion. See also T.C

Bat eson Constr. Co. v. Lunbernens Mut. Casualty Co., 784 S. W 2d
692, 695-96 (Tex. App. -- Houston [14th Dist.] 1989, wit denied)
(construing the | anguage "on behalf of the named insured” in a
"Work You Perforned" exclusion to include i ndependent contractors
hired by the insured; otherw se, there would be policy coverage
for the conpl eted operations of independent contractors, but not
for the work of the insured or his enpl oyees).
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liability to repair or replace his own defective work or product

"); Sarabia v. Aetna Casualty and Sur. Co., 749 S.W2d 157,

157 (Tex. App. -- El Paso 1988, no wit) (sanme). The justification
for treating these risks differently "is that the insured can
control the quality of the goods and services he supplies, while
accidental injury to property or persons exposes him to al npost
limtless liability." Bateson, 784 S.W2d at 695. As the Bateson
court noted:
[ T] he exclusions are designed to protect insurers from
contractors' attenpts to recover funds to correct
deficiencies caused by the contractors' questionable
performance. Their use denonstrates the insurers' belief
that the cost of not performng well is a cost of doing
busi ness and not considered part of the risk sharing
schene for which general liability policies are witten.
| d. Thus, a contractor "cannot recover fromthe insurer for his
own failure to perform his contract, but can recover for danage
other than to his own work, whether or not that work is defective."

Hartford Casualty Co. v. Cruse, 938 F. 2d 601, 603 (5th Gr. 1991)

(enphasi s added) (internal quotation omtted).
C. Case's All egations

O course, the "Eight Corners" rule and the "Wrk You
Per f or med" excl usi on operate in conjunction, as thereis no duty to
defend if the petition only alleges facts that exclude the insured
from coverage, such as facts that invoke the "Wrk You Perforned"
excl usi on. Thus, an exam nation of the allegations in Case's
conplaint is necessary for a proper resolution of this appeal. The
follow ng allegations are relevant to our determ nation:

9. In April of 1989, . . . Case entered into a contract
with Taylor to renove the ferrous oxi de deposited on the
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aut onobi | e body surfaces by a chem cal process invol ving
friction, which would not require repainting the
vehi cl es. Tayl or guaranteed that the process would
remove the ferrous oxide from the vehicles and, at a
m ni mum not harmthe car finish, includingthe chrone on
t he vehicle.

11. Al of the work on the four hundred and forty (440)
damaged vehi cl es was perforned by Tayl or/ Houston, by the
enpl oyees/ owners, in Racine, Wsconsin. . . As aresult
of faulty workmanship by the enployees/owners of
Tayl or/ Houst on, Tayl or/ Houst on enpl oyees/ owners ret urned
in July and August of 1989 for renedial work on damaged
vehi cl es.

12. Not only did the Taylor process not renobve the
ferrous oxi de deposited as represented by M. Brad Tayl or
but . . . a chemcal reaction occurred with the
materials used, under Wsconsin atnospheric conditions
prevailing at the tinme the work was perforned, and, based

on information and belief, the skill of the applicators
of the chem cal substances, [sic] serious damage was
caused to vehicle finishes, including the chronme of
vehicl es .

14. In addition, Case has paid for the refinishing of

damaged surfaces of many of the vehicles or the

repl acenent of damaged parts i ncapabl e of bei ng repaired,

such damage caused by Taylor's/Houston's breach of

contract and its technical, professional negligence or

mal practi ce.
Because of Taylor's alleged breach of contract and negligent
performance, Case requested 1) a declaratory judgnent that Case
does not owe Taylor on the contract; 2) the repaynent of funds
al ready advanced to Taylor; and 3) the reinbursenent of funds
expended by Case to refinish or replace the danmaged surfaces.

The determnative inquiry in a "Wrk You Perforned" exclusion
analysis involves a definition of Taylor's work product. See

e.q., Cruse, 938 F. 2d 601, 603 (5th G r. 1991) ("The decisive issue

here is definition of [the] work product."); Volentine, 578 S. W 2d

at 504 ("The decisive question then becones: Wat was [the] work



product?"). In other words, the operative question is "what was
Taylor hired to do?"

Sinply put, Taylor was hired to repair the exterior finishes
of the vehicles; hence, Taylor's work product was intended to be
"restored" exterior finishes. As nentioned, the petition alleges
that "Case entered into a contract with Taylor to renove the
ferrous oxide deposited on the autonobile body surfaces by a
chem cal process involving friction." Despite Taylor's contentions
and creative semantic argunents, the chem cal process is not the
crucial elenent here; rather, the essence of Taylor's work was the
renoval of the ferrous oxide deposits, or, stated differently, the
restoration of the finishes.

Mor eover, the petition seeks only nonetary damages related to
the repair or replacenent of Taylor's defective work on the vehicle
finishes. As nentioned, the petition requests reinbursenent for
t he expenses of refinishing the surfaces damaged by Tayl or, and for
the costs of replacing the damaged parts that could not be
repaired. Such requests for nonetary relief all stemfromTaylor's
defective work product -- the vehicle finishes. 1In short, Taylor
was hired to work on vehicle finishes, and danages were requested
only for the repair or replacenent of the vehicle finishes. As
such, these clainms fall directly into the "Wrk You Perforned"

excl usi on. See, e.q., Bateson, 784 S.W2d at 694-95; Vol enti ne,

578 S.W2d at 503-04. Simlarly, the petition also requests
repaynent of the funds previously advanced to Case under the

contract. This relief also falls directly into the "Wrk You



Per f or med" exclusion from coverage, as an insured "cannot recover
fromthe insurer for his own failure to perform his contract."
Cruse, 938 F.2d at 603. Thus, analyzing the "Ei ght Corners" rule
and the "Work You Perforned" exclusion in conjunction, we concl ude
that the allegations in Case's petition are directly within the
scope of the coverage exclusion. As such, Travelers had no duty to
defend. *

Tayl or also asserts that he should be given "the benefit of
the doubt" in this case because insurance policies are to be
construed strictly against the insurer and in favor of the insured.
While Taylor correctly states the general rule, this "benefit of
the doubt” is only invoked when the policy provisions are

anbi guous. See, e.q., @Qlf Chemcal & Mtallurgical Corp. V.

Associated Metals & Mnerals Corp, 1 F.3d 365, 369 (5th Gr. 1993)

("[When the | anguage of a policy is susceptible to nore than one

construction, the "polic[y] should be construed strictly against

the insurer and liberally in favor of the insured.'") (quoting

Barnett v. Aetna Life Ins. Co., 723 S.W2d 663, 666 (Tex. 1987)).

In this case, however, the policy provisions, including the
excl usi ons, are not anbi guous. More inportantly, the policy
provi si ons thensel ves are not chal |l enged by Tayl or; rather, Taylor
seens to assert that the allegations in Case's petition are

anbi guous. Aside fromthe fact that we find no anbiguity in the

4 Because we find that the "Wrk You Performed" exclusion
supports the summary judgnent in this case, we do not decide
whet her the "Care, Custody, or Control" or the "Contractual"
excl usi ons woul d have been applicable as well.
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pl eadi ngs, sone courts have not afforded a "benefit of the doubt”

in construing pleadings. As the Feed Store court explained:

[ Al ppell ant seeks to transform the rule of contra
prof erentum out of the realmof contract interpretation
and into the area of construing pleadings. . . . Yet the
law i s, and al ways has been, otherwise. There is good
reason to construe a printed formagainst its author, and
the l|aw encourages an insurance conpany to think
carefully about its draftsmanship. But it takes a great
leap to transformthis rule into one which construes a
third party's pleadings strictly against the insurance
conpany, a |leap we sinply cannot nake.

774 S.W2d at 75.

V. CONCLUSI ON
For the foregoing reasons, the district court's grant of

summary judgnent for Travelers on the duty to defend i s AFFI RVED,
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