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Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
JUAN CARLOS MONTANG

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(94 CR 123 4)

Sept enber 18, 1995

Before KING SM TH, and BENAVIDES, G rcuit Judges.
PER CURI AM *

Juan Carl os Montano appeals his conviction for aiding and
abetting possession with intent to distribute cocai ne and
conspiracy to possess with intent to distribute cocaine. He was
sentenced to serve concurrent terns of 151 nonths in prison and

five years supervised rel ease on each count. H's only argunent

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



on appeal is that the evidence is insufficient to support his
convictions. W affirm

When the sufficiency of the evidence is challenged, this
court reviews the evidence in the |ight nost favorable to the
Governnment, nmaking all reasonable inferences and credibility

choices in favor of the verdict. d asser v. United States, 315

U S 60, 80 (1942). The conviction nust be affirnmed if any

rational trier of fact could have found that the evidence

established guilt beyond a reasonable doubt. United States v.
Smith, 930 F.2d 1081, 1085 (5th Cr. 1991).
The jury is in a unique position to determ ne the

credibility of the various witnesses. United States v. Layne, 43

F.3d 127, 130 (5th Gir.), cert. denied, 115 S. C. 1722 (1995).

This court defers to the jury's resolutions of conflicts in the
evi dence. |d.

To convict Mntano of conspiring to distribute cocaine, the
Governnent must prove an agreenent between two or nbre persons to
violate the narcotics |laws, that Mntano knew of the conspiracy,

and that he voluntarily participated init. United States v.

Sanchez-Sotelo, 8 F.3d 202, 208 (5th Cr. 1993), cert. denied,
114 S. C. 1410 (1994). The existence of the conspiracy nmay be
established by circunstantial evidence. Discrete circunstances
that, standi ng al one, would be inconclusive may prove a

conspi racy when taken together and corroborated by noral

coi nci dences. United States v. Rodriquez-Mreles, 896 F.2d 890,

892 (5th Gir. 1990).



"Al t hough nere presence at the scene of the crine or a close
association with a co-conspirator al one cannot establish
voluntary participation in a conspiracy, . . . presence or
association is a factor that, along wth other evidence, may be
relied upon to find conspiratorial activity by the defendant."”

United States v. Cardenas, 9 F.3d 1139, 1157 (5th G r. 1993)

(citations omtted), cert. denied, 114 S. C. 2150 (1994).

Further, know edge may be inferred fromthe circunstances. |d.
Once the Governnent establishes an illegal conspiracy, "only
slight evidence is needed to connect [Mntano to the]

conspiracy." United States v. Thonmas, 12 F.3d 1350, 1359 (5th

Cr.) (internal quotation and citation omtted), cert. denied,

114 S. C. 1861 and 2119 (1994).
To convict a defendant of possession with intent to
di stribute cocai ne the Governnent nust show that he know ngly had

actual possession of the cocaine, United States v. lvy, 973 F.2d

1184, 1188 (5th Gr. 1992), cert. denied, 113 S. C. 1826 (1993),

or that he knowi ngly had constructive possession of the cocaine.
Constructive possession includes ownership, dom nion, or control

over the cocai ne. See United States v. Shabazz, 993 F. 2d 431,

441 (5th Gr. 1993). Possession of an anmount |arger than could
be personally consuned will support a finding of intent to

distribute. United States v. lInocencio, 40 F.3d 716, 725 (5th

Cr. 1994).
Ai di ng and abetting requires proof that the defendant

associated with a crimnal venture, participated in the venture,



and sought by action to nmake the venture successful. United

States v. Fierro, 38 F.3d 761, 768 (5th Cr. 1994), cert. denied,

115 S, C. 1431 (1995). Association with the venture neans the
def endant shared the principal's crimnal intent; participation
means "the defendant acted in sonme affirmati ve manner designed to

aid the venture." United States v. Jaramllo, 42 F.3d 920, 923

(5th Gr.), cert. denied, 115 S. C. 2014 (1995).

We turn nowto the record of Montano's trial. Police
conducting surveillance on April 26 and 27, 1994, foll owed
narcotics suspects to the Parquevi ew Apartnents where the police
| ater seized over 100 kil ogranms of cocaine. Oficer Fern
testified that Ledesma and Tell ez, two of Montano's co-
conspirators, drove in a blue van to a shopping mall where
Ledesma used the pay tel ephone. Fromthere, the police foll owed
Ledesma and Tell ez as they drove to a hospital and a restaurant.
Finally, Ledesma and Tellez drove to the Parquevi ew Apartnents,
exited the van, and entered apartnent 905. Shortly afterward,
Ledesma and Obando, another co-conspirator, left apartnent 905 in
the blue van. They drove to a nmall where they nade nmultiple
tel ephone calls. Ledesnma and Cbando left the mall travelling in
an indirect route to a Chevron Station where Ledesma nade nore
phone calls. Fromthe Chevron Station, Ledesnma wal ked across the
street to a Price Buster Store where Ledesnma again used the
t el ephone. \When the officer next saw Ledesma and Obando, they

were travelling in separate vehicles; Ledesma drove the blue van



and Gbando drove a white Blazer. They drove directly back to the
Par quevi ew Apart nents.

Mont ano was waiting in the parking | ot of the Parquevi ew
Apartnments. After (Cbando parked the Blazer, Mntano conversed
w th Qbando, | ooked back and forth down the parking lot, and then
wal ked to the back of the vehicle. Mntano renoved a | arge,
green, Arny-type duffel bag fromthe back of the Bl azer and
carried it toward apartnent 905 of the conplex. The bag appeared
to be full and heavy. Oficer Hamons testified that the duffel
bag appeared to be full of kilo-sized packages. Shortly
afterward, Mntano was seen com ng out of apartnent 905 and
wal ki ng back in the direction of the S-10 Blazer. Wen Mntano
saw a person who was apparently an undercover police officer
putting his tel ephone back into his pocket, he was startled. The
of ficer described Montano's eyes as "really big." Montano was
then seen leaving the area in a small car. A police officer was
infornmed that suspects were | eaving the scene. The police
appr ehended Montano and C(bando in a Honda shortly afterward. The
police seized cocaine and duffel bags from apartnent 905. A
canine handler testified that his dog "alerted" at the tailgate
of the Blazer, indicating that the odor of narcotics could be
detected there. Testinony indicated that cocai ne was found
inside a duffel bag in the Blazer as well.

Turning to Montano's argunent, Montano contends that the
Governnent did not produce evidence that he knew or had any

contact with the co-conspirators prior to the tinme when he was



seen conversing wth Ledesnma near the Blazer and when he was seen
carrying the duffel bag fromthe Blazer to apartnent 905.

Mont ano asserts, therefore, that the Governnent failed to prove
an agreenent between himand the co-conspirators. He suggests
that the jury had to infer that he nade an agreenent in the snal
anount of tine that he was seen conversing with Ledesma. Montano
further asserts that the Governnent failed to prove that he had
know edge, intent, or even possession of the cocaine. Mntano
mai ntains that carrying a bag froma vehicle to an apartnent does
not indicate knowl edge of, or participation in, a drug
conspiracy.

Mont ano noved for judgnment of acquittal at the cl ose of the
Governnent's case, and he rested w thout presenting any
addi tional evidence after the Governnent closed its case. The
court denied Montano's notion.

Mont ano' s actual involvenent in the alleged conspiracy
consists of conversing with Ledesma in the parking lot, carrying
a duffel bag in the direction of apartnent 905, appearing
startled when he confronted an apparent police officer near
apartnent 905, and |eaving the area shortly after he net the
police officer near apartnent 905. Al though sparse, this
evidence is sufficient to sustain Montano's convictions. Mntano
was seen carrying the duffel bag that appeared to be full of
square, kil o-sized packages toward apartnent 905. Cocai ne and
duffel bags were later found in the apartnent and in the Bl azer.

Approxi mately 119.06 kil ograns of cocai ne was sei zed. The



quantity of drugs involved establishes the requisite intent to

di stri but e. See United States v. Sanchez, 961 F.2d 1169, 1176

(5th Gr.) ("Intent to distribute is typically inferred fromthe
fact that an anbunt is too large for any purpose other than

distribution."), cert. denied, 113 S. C. 330 (1992).

Mont ano contends that the Governnent did not produce
evi dence that he knew of, or agreed to becone a part of, the drug
conspiracy. He asserts that the jury had to infer fromthe
evidence that in that small tinme frame when Montano conversed
wth Ledesma at the back of the Blazer, he agreed to join a drug
conspiracy.

Mont ano' s assertions ignore the fact that "[a]n agreenent
may be inferred fromconcert of action, participation froma
col l ocation of circunstances, and know edge from surroundi ng
circunstances." Sanchez, 961 F.2d at 1174 (internal quotation
omtted). Contrary to Montano's position, testinony indicated
that he was waiting for the Blazer when it arrived in the
Par quevi ew Apartnents parking lot. Mntano conversed with
Ledesma and seened to be following Ledesma's instructions to
carry the duffel bag toward apartnent 905. Montano concedes on
brief that he was followi ng Ledesma's instructions to carry the
bag. Montano was seen | ooking "back and forth down the parking

lot" while conversing with Ledesma. Montano exited the apartnent
and wal ked back toward the Bl azer. Wen Mntano rounded a corner
and net a person who appeared to be a police officer, he becane

noti ceably apprehensive. Thirty to forty-five seconds |ater,



Mont ano was seen | eaving the parking lot. One duffel bag with
cocaine remained in the Blazer. These facts conbined with

Mont ano' s hasty departure fromthe area provided sufficient
evidence fromwhich the jury could infer that Montano knew of the
drug activity and agreed to participate in the conspiracy.
Viewi ng the evidence in the Iight nost favorable to the
Governnent and drawi ng all reasonable inferences in favor of the
verdict, the evidence is sufficient to support the convictions.

Mont ano' s convi cti ons are AFFI RVED



