IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30084
Summary Cal endar

GERALD C. NucCC O
Peti ti oner- Appel | ant,

ver sus
JOHN P. WHI TLEY, Warden

Loui siana State Penitentiary, et al.,
Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA-93-3776- N 3)

(Cct ober 25, 1994)
Before, SMTH, EMLIO M GARZA, and PARKER, Circuit Judges.

Per curiam?!?

Cerald C. Nuccio (Nuccio), a Louisiana state prisoner, filed
a pro se federal habeas corpus petition asserting that an
unconstitutional prior conviction was used to adjudicate him an
habi tual offender. The district court determ ned that the habeas

petition was successive, that Nuccio failed to establish cause

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession."
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



justifying his successive petition, and that he had not
denonstrat ed actual innocence. Habeas relief was denied and fi nal
j udgnent was entered accordingly. W affirm

FACTS

Nucci o was convicted by a jury of arned robbery in 1981. He
was adj udi cated a habi tual offender, based on his 1977 conviction
for being an accessory after the fact to a burglary. Nucci o
received a 50 year term of incarceration wthout benefit of
probation, parole or suspension of sentence. Hi s conviction and
sentence were affirned on direct appeal.? The respondents admt
that state renedi es have been exhaust ed.

Nuccio filed this habeas petition attacking his 1981
conviction, contending that his 1977 guilty plea to accessory after
the fact was not know ng and vol untary because he was not inforned
of the elenents of the charged offense, and that his guilty plea
was unconstitutional because he was not provided with effective
assi stance of counsel.

The district court sent Nuccio a Rule 9 response formw th an
attachnment indicating that the district court's records reflected
that he had previously filed two federal habeas petitions, both of
whi ch chal | enged his 1981 state conviction for arned robbery. One
petition was di sm ssed upon the nerits and affirnmed by this Court;
the other was di sm ssed w thout prejudice on Nuccio's own notion.
Because neither of the prior federal habeas petitions containedthe

grounds raised in the instant petition, Nuccio was warned that his

2State v. Nuccio, 454 So.2d 93, 96 (La. 1984).
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present petition mght be barred by Rule 9(b) for abuse of the
writ. Nuccio responded, stating that he could not have raised his
claimearlier because he "did not possess a | egal or factual basis
for the claim It was not until he received the 1977 guilty plea
transcript, after 1986, that a factual and legal basis for the
present claimwas established."

The respondents answered, inter alia, that Nuccio was in
violation of Rule 9. The respondents also filed an opposition to
Nucci o' s habeas petition, asserting that Nuccio was aware of the
factual basis underlying his current contentions as early as 1981
and that Nuccio had not denonstrated actual innocence.

The district court denied Nuccio's petition, and Nuccio
appeal ed. The district court granted |leave to appeal in forma
pauperis, and a certificate of probable cause.

CAUSE AND PREJUDI CE

Rul e 9(b) of the Rules Governing 28 U . S.C. 8§ 2254 Proceedi ngs
provides that "[a] second or successive petition may be di sm ssed
if the judge finds" that "new and different grounds are alleged"
and that "the failure of the petitioner to assert those grounds in
a prior petition constituted an abuse of the wit." The district
court may not consider the nerits of newclains which constitute an
abuse of the wit unless the petitioner shows cause and prejudice
for failing to raise those clains in a prior federal habeas

petition, or shows that the failure to hear the clains will result



in a fundanental mscarriage of justice.?3 Such a mscarriage
occurs when a constitutional defect has probably caused the
conviction of an innocent person.* This cause-and-prejudice
standard is the sane as the standard applied in state procedural -
default cases.?®

A di smissal under Rule 9(b) will be reversed only for an abuse
of discretion.?®

Nucci o's clains present newissues not raisedinhis first two
habeas petitions. However, Nuccio has not shown any cause for not
raising themin his first federal habeas petition. "In order to
denonstrate cause, the petitioner must show that the failure to
raise the claimin his first petition was due to sone objective
external factor...."’ "Such factors include interference by
governnent officials as well as the reasonable unavailability of
the factual or legal basis for a claim"® The "petitioner nust
conduct a reasonable and diligent investigation ained at including

all relevant clains and grounds for relief in the first federa

3Sawyer v. Wiitley, _ US. _, 112 S.C. 2514, 2518-19, 120
L. Ed. 2d 269 (1992).

“Hudson v. Whitley, 979 F.2d 1058, 1063 (5th Cir. 1992).

*Mcd eskey v. Zant, 499 U. S. 467, 494-96, 111 S.Ct. 1454,

113 L. Ed.2d 517 (1991); Wods v. Witley, 933 F.2d 321, 323 (5th
Cr. 1991).

SHudson, 979 F.2d at 1062.

‘Johnson v. Hargett, 978 F.2d 855, 859 (5th Cir. 1992)
(internal quotation and citation omtted), cert. denied, 113
S.Ct. 1652 (1993).

8Saahir v. Collins, 956 F.2d 115, 118 (5th Cr. 1992).
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habeas petition."?®

Nucci 0's assertion that he did not have access to his 1977
guilty plea transcript is factually frivol ous. During Nuccio's
1981 arned robbery trial, his lawer challenged the 1977 guilty
pl ea, which the state anticipated using for inpeachnent purposes,
and filed the transcript into the record as Nuccio's exhibit. On
January 28, 1982, Nuccio's attorney filed a Mtion to Wthdraw
Quilty Plea, arguing that Nuccio's guilty plea was unconstitutional
because it was not knowi ng and voluntary, and because Nucci o was
i nnocent. The notion was denied by the state court. On February
19, 1982, Nuccio's attorney filed a Mtion to Dismss Miltiple
O fender Bill, again arguing that Nuccio's 1977 guilty plea was
"not knowingly, freely and voluntarily entered.” A copy of the
guilty plea transcript was attached to the notion. The notion was
deni ed.

In 1984, the Louisiana Suprene Court, when affirm ng Nuccio's
ar med- r obbery conviction and sentence, included a copy of the 1977
transcript in the published opinion.?®

Nuccio's first federal habeas petition was filed in 1986, and
this Court affirmed its dism ssal on Cctober 12, 1988.'* The record
anply denonstrates that Nuccio's 1977 guilty plea transcript was
available to himprior to the filing of his first habeas petition.

Thus he has failed to show cause, as defined by MOC eskey, for

°l d.

Nucci o, 454 So.2d at 104.

“Nuccio v. Butler, No. 88-3064 (5th CGr. Cct. 12, 1988).
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failing to raise this issue in his first petition, because no
external force or lack of available facts precluded him from
asserting his claimin a prior federal habeas petition.

Li kewi se, Nucci o's assertion of actual i nnocence regarding his
1977 conviction is unavailing. To prevail in the context of a
sentenci ng cl aim Nucci o nust "showthat but for the constitutional
error, he would not have been legally eligible for the sentence he
received. "12

Nuccio was sentenced as a habitual offender after being
convi cted of arnmed robbery. Notw thstandi ng the habitual offender
law, under Louisiana law, arned robbery 1is punishable by
i nprisonnment for not |ess than five years and for not nore than 99
years, wthout benefit of probation, parole, or suspension of
sentence.® Thus, with or without the application of the habitual
of fender provision involving the conplained of 1977 conviction
Nuccio was eligible for the sentence received. He is not entitled
to relief on his claimof innocence.

CONCLUSI ON
The district court's denial of habeas relief is AFFI RVED

12Spith v. Collins, 977 F.2d 951, 959 (5th Gir. 1992), cert.
denied, 114 S.Ct. 97 (1993).

13See State v. Sepcich, 473 So.2d 380, 388 (La.App. 1985);
LA. REv. STAT. ANN. § 14:64(B) (West 1976).
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