IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30237
Conf er ence Cal endar

DANNY MCCRAY MATHERLY,
Peti ti oner- Appel | ant,
ver sus
34TH JUDI Cl AL DI STRI CT COURT,
DEPARTMENT OF CORRECTI ONS,
State of Louisiana, and

RI CHARD P. | EYOUB, Attorney GCeneral,
State of Loui siana,

Respondent s- Appel | ees.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Louisiana
USDC No. CA 93-1550 "F" (6)
(September 22, 1994)
Before KING SM TH, and BENAVIDES, G rcuit Judges.
PER CURI AM *

Danny McCray Matherly filed a petition for habeas corpus
pursuant to 28 U.S.C. § 2254 attacking his Cctober 2, 1990,
conviction for attenpted nmurder. Respondents filed an answer
asserting that Matherly had not exhausted his state renedies.

The district court construed Matherly's federal habeas

petition as raising three grounds: (1) that the trial court read

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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the wong statute during the plea colloquy; (2) that he received
the ineffective assistance of counsel; and (3) that the sentence
i nposed was a violation of the plea agreenent. The district
court found that Matherly had exhausted his state renedies with
respect to the third claim but had a petition raising the first
two i ssues pending in state court.

The exhaustion concept of 28 U S.C. 8§ 2254 requires an
applicant to "fairly apprise the highest court of his state of
the federal rights which were allegedly violated" and to do so

"in a procedurally correct manner." Deters v. Collins, 985 F.2d

789, 795 (5th Gr. 1993). A federal habeas petition will be
dismssed if state renedi es had not been exhausted to any of the

f ederal cl ai ns. Rose v. Lundy, 455 U.S. 509, 519, 102 S. C

1198, 71 L. Ed. 2d 379 (1982).

Mat herly's federal habeas petition admtted and the state
record confirns the existence of the pending suit. As the state
courts have not had a fair opportunity to pass on all Matherly's
clains, the petition contains exhausted and unexhausted cl ai ns
and the district court did not err in dismssing the claim
W t hout prej udice.

AFFI RVED.



