UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 94-30410
Summary Cal endar

M CHAEL THI ERRY,
Pl ai ntiff-Appellee,
VERSUS

HARRY LEE, ET AL.,
Def endant s,

G LBERT BREAUX, Detective,
| ndi vi dual |y,

Def endant - Appel | ant,
M CHAEL CARRONNE, Deputy,
Movant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA- 93- 2468-F)

) (February 6, 1995)
Bef ore DUHE, W ENER, and STEWART, Crcuit Judges.

PER CURI AM 1!
Jefferson Parish Detectives G lbert Breaux and M chae

Carronne appeal the district court's denial of their notion for

summary | udgnent. The detectives are defendants to M chael
Thierry's civil rights action alleging unlawful arrest and
! Local Rule 47.5 provides: "The publication of opinions that

have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



detention. The detectives sought sunmary judgnent on two bases:
(1) that they possessed probabl e cause to arrest; (2) that they are
entitled to qualified imunity. W reverse the district court on
the basis of qualified imunity and render judgnent for the
det ecti ves.

FACTS

Thierry's action under 42 U . S.C. 8§ 1983 stens fromhis arrest
by Detective Breaux. After David dover's truck was stolen, he
received a telephone call from Thierry, who described persona
property contained in the truck. d over offered Thierry a reward,
and they agreed to neet to exchange the reward for the property.
A over then called the Sheriff's Departnent.

Det ective Carronne visited G over and advi sed hi mnot to neet
Thierry. According to d over, when Thierry tel ephoned himafter he
m ssed the neeting, Thierry told himthat it was a shane they could
not do business and that d over would not get his property back.?
A over, at Detective Carronne's suggestion, told Thierry that he
woul d |l eave $20 for himin a nagazine atop an ice machine at a
nearby gas station.? Thierry checked the ice machine before
Detective Carronne could arrange to have the noney left and

wat ched. When Thierry again called G over, dover told himto

2 Thierry's recollection of the conversation was that he felt the
two i ndividuals who had stolen @ over's truck had done wong and he
wanted G over to get his property back.

3 According to dover, Thierry agreed to $20 that day and $180 t he
next day. Thierry clains that he agreed to accept the $20 in
exchange for the nane of one of the persons in possession of the
stol en property.



recheck the nmachine. Detective Carrone then called Detective
Breaux and told himto | eave the noney, wait, and arrest the person
who retrieved it. Detective Breaux arrested Thierry when he
arrived and attenpted to take the noney and charged Thierry with
burglary and extortion. The <charges against Thierry were
eventual |y dropped, and Thierry was rel eased.

In response to Thierry's lawsuit, the two detectives noved for
sunmary judgnent.* The district court denied sunmmary judgnent
because it found the follow ng disputed facts to be material: (1)
the terns of paynent for the information; (2) the content of the
di scussi on between Thierry and 3 over during the second tel ephone
call; (3) whether, in the absence of probabl e cause, the detectives
had an objective good faith belief that probable cause existed to
arrest Thierry; (4) what the detectives knew, when they knew it,
and what information they acted on; (5) whether reasonabl e officers
woul d have known that no probabl e cause for extortion existed; and
(6) whether the detectives should have acquired excul patory
information after the arrest that would have pronpted Thierry's
earlier release fromjail

DI SCUSSI ON

Juri sdiction

Under the collateral order doctrine, we have appellate
jurisdiction under 28 U.S.C. 8 1291 over a district court's deni al

of aclaimof qualified immunity to the extent that the claimturns

4 Thierry also naned three other defendants, but the district
court dism ssed the clains against those defendants and Thierry
does not appeal. Only Breaux and Carronne renmain as defendants.

3



on an i ssue of | aw. Pfannstiel v. City of Marion, 918 F.2d 1178,

1182 (5th Cir. 1990) (citing Mtchell v. Forsyth, 472 U. S. 511, 530

(1985)). In our reviewof the record, if we find disputed factual
i ssues material to immnity, then we dism ss the appeal for |ack of

appel l ate jurisdiction. See id.; Feagley v. Waddill, 868 F.2d

1437, 1439 (5th Cr. 1989). If we do not find any disputed factual
issues material to imunity, then we may review the district

court's denial of qualified imunity de novo. Mangieri v. difton,

29 F. 3d 1012, 1015 (5th Gr. 1994).

In determning whether a police officer is entitled to
qualified immunity when his warrantless arrest of a person is
gquestioned in a 8 1983 suit for | ack of probabl e cause, we consider
whet her the officer's act was objectively reasonable. See id. at
1016. We inquire whether the officer's knowl edge at the tine of
the arrest would have warranted a prudent person to believe that
the arrestee commtted or was conmtting an offense. 1d. (citing

Duckett v. Gty of Cedar Park, 950 F.2d 272, 278 (5th Cr. 1992)).

In the probable cause context, a fact material to inmunity is an
underlying fact to the objective reasonableness inquiry; the
di sputed fact nust obscure our ability to view what happened. |d.

The first two factual disputes identified by the district
court concern differences in testinony between 3 over and Thierry.
Neverthel ess, the relevant inquiry is the officer's know edge. See
id. These discrepancies in testinony did not affect Detective
Carronne' s know edge because he spoke only with A over prior to the

arrest. The factual dispute is not material to i munity because we



consider only what dover told Detective Carrone in determning
obj ecti ve reasonabl eness.

In contrast, although the fourth dispute of what the officers
knew and when would be material, we determne that no dispute
exi sts. Detective Carronne authorized the arrest after the third
t el ephone call. A over had told him what had transpired during
that call, during the other calls, and beforehand. Because
Detective Breaux arrested Thierry at Detective Carronne's
direction, we inpute his knowl edge to Detective Breaux. W
determne that no factual dispute exists as to the detectives'
know edge at the tine of the arrest.

The remaining factual disputes do not affect the objective
reasonabl eness inquiry. An officer's subjective belief 1is
irrel evant to objective reasonabl eness. Mngieri, 29 F.3d at 1017.
Whet her reasonabl e of fi cers woul d have known t hat no probabl e cause
existed is a question of law for the court to determine in its
obj ective reasonabl eness inquiry. Id. at 1015-16. Finally,
whet her the detectives acquired information after the arrest is
irrelevant to whether they had probabl e cause to nake the arrest.
We conclude that no disputed facts material to immunity exist;
therefore, we nmay review the district court's denial of qualified
i nuni ty.

1. Qualified I munity

Detective Breaux arrested Thierry and charged him wth
burglary and extortion. Qualified immunity attaches if a

reasonabl e person woul d have found probabl e cause for just one of



the charges. . Pfannstiel, 918 F.2d at 1183 (stating that proof

of probable cause for a related offense entitles an officer to
qualified imunity even if no probabl e cause exists for the of fense
charged). "The qualified imunity standard gives anple room for
m st aken judgnents by protecting all but the plainly inconpetent or
those who knowingly violate the law." Mngieri, 29 F.3d at 1017
(quoting Hunter v. Bryant, 112 S. C. 534, 537 (1991)).

"Extortion is the comunication of threats to another with the
intention thereby to obtain anything of value . . . ." La. Rev.
Stat. Ann. 8§ 14:66 (West 1986). A sufficient threat includes
"unlawful injury to . . . property of the individual." Id. §
14:66(1). Thus, extortion requires (1) a specific intent (2) to
comuni cate a threat (3) to obtain anything of value. State v.
Daniels, 628 So. 2d 63, 67 (La. C&. App. 1st Gr. 1993). Specific
intent may be inferred fromthe circunstances. 1d. at 66.

The content of the first two tel ephone calls as reported to
Detective Carronne satisfies probable cause to communicate a
threat. Thierry's description of Gover's property suggested that
Thierry had the ability to convert it. Then Thierry allegedly told
A over that he would not get his property back. A reasonabl e
person woul d have construed Thierry's conduct to be a threat.

The district court noted that it was G over who first offered
Thierry a reward. Nevert hel ess, a reasonable person would have
inferred from Thierry's conduct a specific intent to obtain the
reward by neans of the threat. He initiated contact wth d over

and described dover's property in detail. When d over offered



Thierry a $100 reward for return of his property, Thierry responded
t hat he wanted $200. Furthernore, when G over did not nmeet Thierry
after the first call, Thierry issued his threat undoubtedly to
encourage performance by G over. A reasonable person would have
interpreted Thierry's conduct, as reported to Detective Carrone by
A over, as an attenpt to obtain value by neans of a threat.

We concl ude that the detectives' know edge at the tinme of the
arrest was sufficient to warrant a reasonable person to believe
that he had probable cause to arrest Thierry for extortion.

[, Conti nui ng Duty

Thierry contends that the detectives failed to act reasonably
after the arrest because they failed to search Thierry's residence
or investigate the nane that Thierry had given G over in connection
wth the burglary. |[If an officer determ nes beyond a reasonabl e
doubt that the reasons underlying an arrest are no | onger valid, he

must rel ease the arrestee. McConney v. City of Houston, 863 F.2d

1180, 1185 (5th Cr. 1989). Al t hough Thierry denonstrates how
further investigation wuld have shown that the burglary charge was
not valid, he does not show how further investigation would have
establ i shed beyond a reasonabl e doubt the |ack of probable cause
for extortion. W conclude that the detectives acted reasonably by
not releasing Thierry from detention.
CONCLUSI ON

For the foregoing reasons, we REVERSE the district court's

denial of qualified imunity and render judgnment for Detectives

Carronne and Breaux.



REVERSED and RENDERED.



