IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40037
Summary Cal endar

JATI ENDREDEW GOERDI N

Petiti oner,

VERSUS
| MM GRATI ON AND NATURALI ZATI ON SERVI CE

Respondent .

Petition for Review of an O der of
the Board of Inmgration Appeal s
(A26 268 072)

(Sept enber 27, 1994)

Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
JERRY EE. SMTH, Circuit Judge:”’

Jati endredew CGoerdin petitions for review of an order of the
Board of I mm gration Appeals ("Bl A"), challenging the denial of his
application for asylum and w thhol di ng of deportation. Goerdin
al so conplains that the BIA's denial of his notion seeking to

reopen deportation hearings, so that he m ght apply for suspension

Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



of deportation, was error. Because we find the BIA s decision was
i n accordance with | aw and based upon substanti al evidence, we deny

revi ew.

l.

Goerdin is a native of the South American country of Surinane
and a citizen of the Netherlands. He resided in Surinane in the
early 1980's when that country was ruled by a mlitary | eader,
Dai se Bouterse. Political conditions at that tine were unsettl ed.

Goerdin alleges that his activities nmade hi m unpopular wth
the mlitary regine. He worked as a part-tine law clerk for
several attorneys who allegedly opposed the Bouterse governnent.
Sone of these attorneys, Goerdin clains, were nmurdered. Nbreover,
Goerdin helped native peasants fill out applications for a
gover nnent - sponsored | and program Many of these peasants were

"bush negroes," an ethnic group in Surinane, sone of whomactively
and violently opposed the governnent. (Goerdin alleges that this
| and program was unpopular with the mlitary reginme. He asserts
that he had been offered several governnment positions, which he
turned down.

Goerdin asserts these activities and associ ations |l ed to death
threats and harassnent. Sol di ers searched his house, interrogated
him and kept him under surveill ance. Friends and relatives
allegedly told Goerdin that he m ght be inprisoned or nurdered. In

sum Goerdin avers that he was persecuted by the Surinane authori -

ties, and the notivation for these actions was his political



opi ni ons.

1.

Goerdin legally entered the United States in Septenber 1985.
By Novenber 1986, his visa had expired, and a show cause ordered
was i ssued. At his hearing in May 1990, he conceded deportability
but applied for asylum w thhol ding of deportation, and voluntary
departure.! The inmmgration judge ("1J") denied the applications
for asylumand w t hhol di ng of deportation and granted the applica-
tion for voluntary departure. The basis of the 1J's ruling was
that Goerdin had failed to establish the necessary proof denon-
strating a well-founded fear of persecution.

Goerdin appealed to the BIA. Wiile the appeal was pending,
the statutorily required seven-year period passed that made Goerdin
eligible to apply for suspension of deportation. See 8 U S. C
§ 1254. CGoerdin noved to remand so that the I J could consider this
new application.

The Bl A denied all of Goerdin's clainms, concluding that he had
failed to show past persecution "on account of" his political
opi nion or other statutory ground as required by law. See 8 U S.C.
8§ 1101(a)(42). Mor eover, the BIA took notice of the fact that,
since 1991, Surinane was governed by a denocratically elected
president, a formal truce had been entered i nto between conbat ant s,

and ammesty was avail able. Therefore, Goerdin was not able to show

! The records of a previous hearing were destroyed in a fire and are not
the basis for any of the findings at issue.
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a well-founded fear of persecution at the tine of his hearing
Finally, the BIAtreated Goerdin's notion to remand as a notion to
reopen and exam ned its substantive basis. The Bl A concl uded t hat

Goerdin was not able to present a prina facie case, as the evidence

did not support a show ng that he would suffer "extrene hardshi p"

i f deported.

L1l
The anmended Inmmgration and Nationality Act of 1952 (the
"Act") allows the Attorney Ceneral to permt a grant of asylumto
aliens who denonstrate that they are "refugees." 8 U S C
8§ 1158(a). The Act in relevant part defines refugees as

any person who is outside of such person's nationality
: ., and who is unable or unwilling to return to, and
is unable or unwilling to avail hinself or herself of the
protection of, that country because of persecution or a
wel | -founded fear of persecution on account of race,
religion, nationality, nenbership in a particul ar social
group, or political opinion

8 US C 8 1101(a)(42) (enphasis added). The nechani sm by which
an alien may apply for asylumis codified at 8 CF. R § 208 (1993).

In order to present a prinma facie case for asylum an alien

must denonstrate either past persecution or that a reasonable
person in his circunstance would fear persecution if deported

Guevara Flores v. INS, 786 F.2d 1242, 1249 (5th Gr. 1986), cert.

denied, 480 U S. 930 (1987); see also 8 CF.R § 208.13(1), (2)
(establishing refugee status). The alien nust also denonstrate
that the fear of persecution is "on account of" one of the five

enunerated factors. Zanora-Mrel v. INS, 905 F.2d 833, 837 (5th
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Cr. 1990). Finally, an applicant nmust show that "he is unabl e or
unwi I ling to return to or avail hinself of the protection of that

country because of such fear." Adebisi v. INS, 952 F.2d 910, 912-

13 (5th Gir. 1992) (quoting 8 C.F.R § 208.13(1)).

The requirenments for a prim facie claimfor wthhol ding of

deportation are simlar to those for an application of asylum
8 CF.R 8§ 208.16; Adebisi, 952 F.2d at 913. For a petitioner to
establish wi thhol di ng of deportation, however, he nust denonstrate
not sinply past persecution or a well-founded fear of persecution
but that, if deported, "it is nore |likely than not that he woul d be
subj ect to persecution on one of the specified grounds.” INS v.
Stevic, 467 U. S. 407, 429-30 (1984); 8 C.F.R § 208.16(b). This
standard is "nore stringent” than that required for an application

for asylum Castillo-Rodriguez v. INS, 929 F.2d 181, 185 (5th Cr

1991). W review the determination of the BIA for denials of
asylum and w thholding of deportation under the substanti al
evidence standard and will wuphold the BIA' s decision if it is
"supported by reasonable, substantial, and particul ar evi dence on

the record considered as a whole." INS v. Elias-Zacarios, 112

S. Ct. 812, 815 (1992).

An alien may al so apply for suspension of deportation if he
nmeets the statutory prerequisites. 8 US C § 1254. The Act
requires that the alien

has been physically present in the United States for a
conti nuous period of not |ess than seven years imedi -
ately preceding the date of such application, and proves
that during all such period he was and is a person of
good noral character; and is a person whose deportation
woul d, in the opinion of the Attorney General, result in
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extrenme hardship to the alien
8 US C § 1254(a)(1). The Attorney General and, hence, her
del egatee, are vested wth authority to construe the neaning of
"extrene hardshi p" under the Act and may do so narrowy. INS v.
Wang, 450 U. S. 139, 145 (1981). Sone factors the BIA often
considers include "age of the subject; famly ties in the United
States; condition of health; conditions in the country to which the
alien is returnable))economc and political; financial status
))busi ness and occupation; the possibility of other neans of

adj ustnent of status; and inmmgration history." Hernandez-Patino

v. INS, 831 F.2d 750, 754 (7th G r. 1987).

Qur review of the BIA's findings is extrenely narrow. Wile
we reviewthe determ nation of "extrene hardshi p" for the applica-
tion of suspension of deportation under the abuse of discretion
standard, we have defined that standard as "a case where the
hardship is uniquely extrene, at or closely approaching the outer
limts of the nost severe hardship . . . and so severe that any

person would reasonably conclude the hardship is extrene."

Her nandez- Cordero v. INS, 819 F.2d 558, 563 (5th Cr. 1987). In

revi ew ng procedural decisionmaking, we are "limted to ascertain-
i ng whet her any consideration has been given" by the BIA "to the

factors establishing extrene hardship. 1d. (citing Sanchez v. I NS,

755 F.2d 1158, 1160 (5th Gir. 1985)).

| V.

Goerdin argues that the BIA erred by discounting his subjec-



tive fear of persecution and m sreadi ng the evidence he presented.
These conclusionary argunents do not provide any grounds to
overturn the BIA s decision. Wiile the BIA accepted Goerdin's
clains that he had worked as a | aw cl erk, he had prepared applica-
tions for land grants, and the mlitary had harassed him it found
that Goerdin had failed to show that he was persecuted for his
political opinions or any other necessary statutory ground.
Wthout a showing of this "nexus," no relief was statutorily
required.

On the basis of the record before it, the BIA s findings that
the Surinanme governnent's actions in question were not based upon
a statutory category were reasonable. The Bl A found that Goerdin's
part-tinme work for the attorneys was adm ni strative, not political.
Consi dering CGoerdin's vague all egations and statenents, we cannot
say this finding was error.

Nor can it be said that Goerdin's filing of applications for
a governnent programwas political in the sense of being opposed to
t he governnent. Much evi dence supports the conclusion that the
i npact of filing the applications was m nor, and Goerdin's notive
was commerci al . Finally, Goerdin's testinony on the mlitary's
activities is interesting, but he fails to do nore than specul ate
on the notives of the soldiers.

On our review of the record, we conclude that there was
substantial evidence to find that Goerdin had failed to provide
sufficient evidence he was persecuted on account of "race,

religion, nationality, nenbership in a particul ar social group, or



political opinion." The BIA was justified in denying Goerdin's
applications for asylum and w t hhol di ng of deportati on.

Goerdin also argues that the BIA erred by not considering
"persecution" as a factor in deciding whether he would suffer
extrenme hardship if deported. He seizes upon the Bl A s statenent,

citing Farzad v. INS, 802 F.2d 123 (5th Gr. 1986) (per curiam,

that "[a] claimof persecution may not be presented as a neans of
denonstrating 'extrene hardship.'" Goerdin would have us read this
| anguage to nmean that the BIArefused to consider Petitioner's past
experiences as relevant.

To the contrary, we find that the BIA s consideration of
political and econom c factors subsunes Goerdin's allegations of
harassnent and persecution. W read Farzad to nean that the BIA
need not al ways consi der clains of persecution in analyzing clains
of "extreme hardship" if it considers all the other relevant

factors. See Kashefi-Zihagh v. INS, 791 F.2d 708, 710 (9th Gr.

1986) ("[The Board] may conclude that clains of political persecu-
tion have no relation to a determnation of 'extrene hardship’
under the [Act].").

A plain reading of the BIA s decision shows that it did
consider Goerdin's past experiences but found the clains of
persecution to be insufficient to neet the level of "extrene
hardshi p" as required by the Act. Because the BIA did not abuse
its discretion in disbelieving Goerdin's claim that he faces
extrene hardship if deported, its denial of the notion to remand

was proper.



The petition for review is DEN ED.



